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CONSIDERATION OF THE DRAFT CONSTITUTION

Monday, 12th September, 1994

" (The Assembly met at 9.30 a.m. in the
International Conference Centre, Kampala)

NATIONAL ANTHEM
PRAYERS

(The Chairman, Mr. James Wapakhabulo, in the
Chair)

The Assembly was called to order

THE CHAIRMAN: I do not have any Communi-
cation from the Chair. Can we proceed please.

REPORT FROM THE LEGAL AND DRAFT-
ING COMMITTEE

THE CHAIRMAN: Hon. Ben Wacha, does the
Legal and Drafting Committee have a report?

MR. WACHA: Mr. Chairman, there is a very brief
“report, Sir. Mr. Chairman, the Legal and Drafting
Committee met on Friday, 9th september, 1994 both
in the afternoon and in the evening to consider
proposed amendments under articles 64 to 71. The
Committee decided to deal with the Amendments
exclusively, in the hope that at the end of the day, the
House will have enough work to deal with till some
time in the middle of the week. Hence, leaving the
Committee with time to deal with matters whichhave
been referred to it. We sincerely hope this decision
1s acceptable to both the House and to the Chair,

Mr. Chairman, although we meant to deal only with
proposed Amendments, one matter which was re-
ferred tothe Committee was finalised and we suggest
that this matter be handled by the House today. This
is the issue of Article 58, Clause (10). The House
will recollect that the Amendment under the above
was referred to the Commuttee for redrafting with the
aim of eliminating the possible danger of double
jeopardy which the sponsors of that Amendment
thought was brought out by the Clause. The Com-
mittee considered the Article and found that it is a
very important Article which was aimed at disciphin-
ing members of the Disciplined Forces after such
members had served their sentences imposed up on
them by the ordinary courts. A draft amendment
bringing out this matter was presented to the spon-
sors who, however, were not satisfied with it. The
Members who sponsored this Amendment, have

now come with a proposal that the whole clause be
deleted. We propose, Sir, that this should be consid-

" ered after we have finalised Article 62 which we are

now dealing with.

Mr. Chairman, the Committee received few amend-
ments under Article 64 to 71. Two of these need
special attention. One is the proposed Amendment
under or after article 67 which seeks to specify
enjoyment of rights by members of Trade Unions.
Mr. Chairman, we did indicate to Members who are
sponsoring this Amendment, that the right to enjoy
freedom to form and participate in activities under
Trade Unions s already prescribed under Article 59.

‘However, the members felt that this was not good

enough and they wanted an Article which would
specify these rights and so they have insisted in
bringing this new Article. Secondly, there is a

proposal by Hon. Kagimu Kiwanuka that Article 71

to 74 under the Draft be deleted. Unfortunately,
Hon. Kagimu was not present toexpldin where these
Articles should be transferred to. 1 was advised to
talk to him and explain that there are circumstances
when 1t might be necessary for a government - any
govermnment to declare a State of Emergency. 1 have
notyet talked to him. But that should be the position.
I have also been informed by other Members that
they intend later on, to propose that Articles 71 and
74 be transferred to the powers of the Executive and
they intend to move an amendment to that effect.

Mr. Chairman, as I stated there were a few Amend-
ments under the proposed Articles and I beg to
report, Sir.

THE CHAIRMAN: Thank you for the report and

~1o doubt the Assembly will say a word of thanks,

through me. to the members of the Legal and Draft-

ng Commttee for the good job they are doing in

facilitating our work through reduction of proposed
Amendments as Councilors but not as a court and
also the members should be thanked for having

- cooperated. Now. on Friday when we adjourned - I

would like 10 seek some gwidance. 1 think we were
still on Article 62 - The Rights of the Children We
had 1 think disposed of Clause (2) to do with

 education. The Amendment of Hon. Onegi Obel had

been carried and we had other Amendments. | think
Hon. Winme Byanyima had accepted not to pursue
a proposed Amendment to Clause (4) to replace
'Wclfzuc' with “well being™ This is Page 4 of the
crculated. Yes. Hon. Ben Wacha
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MR. WACHA: Mr. Chairman, if we are still
following the order of the circulated text, we should
now be coming to paragraph 14 on Page 4, Arucle
62, Clause 3.

THE CHAIRMAN: There was circulated  text
which, [ think, the Chair was told. had been a
compromise arrangement between the sponsors.
Hon. Miyingo Kezimbira, I think, you had compro-
mised in the document circulated, which scems to
carry not only your views, but also those of other
Mcmbers.' Do you recollect that”

DR. MIYINGO KEZIMBIRA (Bukoto Mid
west County): Mr. Chairman, the situation was
that, I was cosponsoring with Hon. Chebet and Hon.
Dr. Mugyenyi an Amendment which we thought as
anew clause to be inserted to Article (62). If youare
ready, 1 could go on, Mr.,

Chairman.

THE CHAIRMAN: Was it to be an insertion of a
new Clause immediately after Clause (2)? Anyway.
I now know where we are but before we proceed
Hon. Delegates, in the gallery we have got a group
of very interested young Ugandans from Kampala
Parents. They have come in to see you Delegates
decide their future. Unfortunately, they cannot
contribute from where they are but1am surethey will
mobilise you later on in the evening. Some of you
who are either fathers or grandfathers or mothers but
otherwise we take note of the fact that the students
from Kampala Parents who have come here to join
us - You are welcome. (Applause)

We are discussing, by coincidence - it was not by
arrangement. Because the request to come had been
made before we even reached this Article. By
coincidence, we are discussing an Article which
talks about the rights of children. One ofthe Articles
wedisposed of on Friday was relating to free primary
education. This was supported by many Members
but I think, it was agreed that it should be a partner-
ship between the state and parents rather than the
state alone. So, that was what we de¢ ided. We did
define the question of - Whois a child? We agreed
that below the age of 18 for purposes of this 18 is the
age. Except for purposes of cxploiting of child
labour. we said 16 is the age. So thata child of over
16 or say of 17 could freely offer his or her labour o
an employer without being accused of exploting
childlabour. Now. we are procecding to the quesuon
of the right to terminate an unborn child and this is

the Amendment which Hon. Dr. Miyingo Kezimbira,
Hon. Chebet Matkut and Hon. Dr. Mugyenyi are
sponsors. And I take it that Hon. Miyingo Kezimbira
will be the leader of this team and I give you the Floor
to present your proposed Amendment.

DR. MIYINGO KEZIMBIRA: Thank you very
much, Mr. Chairman. We beg to move a Motion
which will insert an Amendment of Article 62 to read
as follows: ‘No person has the right to terminate -
(Interruption) x

THE CHAIRMAN: I think we are moving be-
tween Jinja and our own capacity just behind this
building. Each time we go off, we either come back
here or we go to Jinja -1 do not know. If the Hon.
Kajura, when he comes, can assure us in his other
capacity. Yes, goon.

DR. MIYINGO: Mr. Chairman, I was reading out
the Amendment. The Amendment reads: ‘No person
has aright to terminate the life of the unborn child,
except on medical grounds or when the life of the
mother is at risk’. Mr. Chairman and Hon. Del-

egates (Interruption)

THE CHAIRMAN: [ think it reads beyond that.
The one I have has the words “or both’,

DR. MIYINGO: Mr. Chairman, we removed the
words “or both” and I thought it had been circulated
to you. ‘

THE CHAIRMAN: No, the one we have here
reads: ‘No person has the right to terminate the life
of an unborn child, except on medical ground's or
when the life of the mother is at risk or both". You
are dropping the words ‘or both’.

DR.MIYINGO: Mr. Chairman, ‘or both” had been
put by the technical staff because we had put in
words “and/or’ which they said was not acceptable
in legalterms. So, they had included both to cater for
medical grounds and then the life of the mother. But
after consideration, we found that even if we left out
both, it would still carry the meaning. So, both, Mr.
Chairman, is removed.

THE CHAIRMAN: Is that the understanding of
the Legal and Drafting Committee. Let us settle the
wording first before -

MR. WACHA: Yes Sir, that is the position. “Or
both has been deleted. '
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THE CHAIRMAN: Okay, let us proceed then. |
take it that the Motion as read out is seconded. Yes,
I can see it is seconded. So, proceed please.

DR. MIYINGO: Mr. Chairman, at this particular
moment when we are discussing the fundamental
rights of the child, it is important to know that to
begin protecting the born child, we must begin by
protecting the unborn child. Mr. Chairman, we are
trying to promote and protect the rights of the child,
we must, therefore, Mr. Chairman, discourage all
measures that seem to interrupt and stop the delivery
of a child into this world. Hon. Delegates, you will
all realise that the biological processesthatlead tothe
formation of the child are not accidental. The acts
that lead to the formation of the child are mutually
agréed‘upon by two people and whom nature and
God favour and they get a gift out of it. Then, it 1s
really absurd, Mr. Chairman, for one to tun around
and destroy the very gift of their labour. (Laughter)
Mr. Chairman, we are not advocating that we should
not have family planning or we should not have birth
control. Infact, we are advocates of family planning.
All we are saying is that abortion should not be the
way to control or to plan the family. We know there
are many other ways which we support, like the pill,
the coil and the natural means of birth control and we
support these.

The Amendment as it stands, Mr. Chairman. only
says that the life of the unbom child should not be
interrupted unless there are medical grounds which
indicate that either the mother or the unborn child is
atrisk. In Luganda there is a saying that ‘Ogalinye
gregava " which means. Mr. Chairman, that if you
want to drink from a stream and then vou go
upstream, wash into the stream and make the waters
turbulent; and then you run downstream to drnk
from the same water, you will drink bad water. We
see that to interrupt and terminate the life of the
unborn child is one defeating his own cause.

Mr. Chairman, there are many reasons why abortion
should not be encouraged and among these are
teligious grounds. [ am sure each of us has a belief,
one or another, and to go against this belief is to go
against one’s conscience and also to oppose the Act
of God, whereby he puts up life from the time of
conception. Apart from the religious grounds. there
are the moral grounds on which we should be very
strong if we have to protect this nation. The young
children, like we have in the gallery today, Mr.

Chairman, will find reason for carrying out acts of

leading to the termination of life of the unborn child
if we do not legislate against it. So from childhood
they should know that this is illegal and it is not
acceptable in society unless determined by a medical
practiioner. My colleague, Dr. Mugyenyi will
labour so much on the medical grounds of abortion
and also will give all problems that are linked with it.
We have in society, today, the AIDS scourge which
is greatly depopulating us here and the world all over
and here in Uganda, with this death rate due to this
scourge of AIDS, we need every child to be bom so
that we can save a few of these to continue our
deévelopment in this country. We couldreachapoint,
Mr. Chairman, where we could get depopulated so
muchifwe also added on abortionto further decrease
the number of children that wehave delivered yearly.
Mr. Chairman, there is also the uniqueness of the
individual.  Each of us is a different entity all
together. None of us is similar to each other and
therefore, the termination of life of an unbom baby
or child may be removing from this society some of
the very intelligent people that would have saved
either this country or could have been leaders or
professionals of tomorrow. Mr.Chairman, there is
a quotation which [ have got from the UN Confer-
ence which has been going on in Cairo, where this
question 1s very pertinent to this subject today.
‘Every person from the time of conception until his
last breathe on earth, is a unique entity and has a
right 1o life’ So, from the time of conception, up to
the ime when one breathes the last time on earth, this
1s an individual who should be given the opportunity
to live and live as an individual, Indeed, Mr. Chair-
man, each person has got his own destiny. The
indiscriminate termination of the life of the child kills
our future presidents. our future doctors, our future

Delegates. our future CA Chairmen of many coun-
mcs (laughier)

So. Mr. Chairman, I'would like to move and ask the
House and appeal to Hon. Delegates who are here
that we should support this Amendment so that we
€an protect these persons whose life can terminated
by people who are just selfish to themselves. The
saying that we shall getover populated does not arise
in our African countries and does not arise in
Uganda. We are not over populated. People in
developed countries who have taken serious meas-
ures. are now finding themselves with a limited
population. I have seen this happen in some coun-
tries where now if you have to deliver or to produce
an extra child, you are even paid for it. We should
not reach this stage by promoting these measures
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which limit our population and impinge on the nght
and freedoms of the child by destroying the unbomn.
Mr. Chairman, I beg to move.

THE CHAIRMAN: Hon. Delcgates, the Motion.

as moved is that we insert a new clause in Article 62
imrt’lediately,aﬂ:cr clause (2) in terms of the Motion
as read out namely: ‘That no person has the right 1o
terminate the life of an unborn child except on
medical grounds or when the life of the mother is at
risk." The words ‘or both™ have been ormitted.

MR. RWOMUSHANA (Bujumbura County):
Mr. Chairman, I beg to strongly support the Motion
onthree grounds. Mr. Chairman. abortion is mainly
carried out by Secondary School girls who having
become pregnant are always threatened with dis-
missal from school. Mr. Chairman, the male coun-
terpart is not always punished -(Interruption)

THE CHAIRMAN: Hon. Rwomushana. there is
information on the Floor from two dircctions. From
Hon. Guma on this side and | ttunk there 1s Hon.
Tumwine on the other side. 1think letus start with
Hon. Tumwine.

MR. TUMWINE (Youth, Western Region): Pomnt
of Information. Mr. Chairman, I wanted to inform
Hon. Rwomushanathatthe statistics available mﬂjin
thC“modical arcas, much of the abortion carried out
today, is mainly by legally married wives. It is only
that with the school girls it is known and they donot
have ability to cover it up and my information is not
that [ am against the Motion. If I am given chance.
Iwill contribute in favour of it but the statistics given
are that much of the abortion carried out today in
Uganda, is carried out by married women. Thank
you very much.

THE CHAIRMAN: Thank you Hon. Tumwne.
Hon. Guma do you still want to inform?

MR. GUMA: That is what [ wanted to inform Hon.
RWomushana about.

MR. RWOMUSHANA: Mr. Chairman. the only
handicap the informers have is that the said girls do
not have the facilities to go to the hospitals or
Sometimes they do it underground. Itis very difficult
to get the serious statistics but apparently they do1t.
What | was trying to labour to put forward was that
there is harassment on part of the adnunistration
against the said girls who having become pregnant.

in order to cover the said problem, abort. Even
culture itself - inour area there is a place called Kisizi
Omwibanga. Whenever a girl would become preg-
nant, she would be killed there by the relatives. So,
it became a very big problem -(Interjection)- No,
apparently they do not carry it out, but it used to be
carried out and this thing has remained in society.
But the questionis: how about he who makes the said
girl pregnant? In higher institutions oflearning, there
is one advantage that if you become pregnant and
give birth you can come back to school. But in
secondary schools, it is very difficult. They are
always denied that opportunity. Mr. Chairman,
even in the villages it is done by the unprofessional
people. Abortion is not administered by the profes-
sional and (Interruption) by witch doctors on this
interruption. So, this one endangers the lives of those
who carry out the abortion.

I want to support the Motion, Mr. Chairman, be-
cause even in the bible we leam that Mary was
troubled and had 1t not been for the intervention of
Gabriel, the Angel, probably something would have
taken place. We would have lost Jesus Christ. In so
doing, when abortion is encouraged, Mr. Chairman,
we may lose people with potential. Even the unborn
child has not commuitted any crime. The crimeis only
committed by (Interjections). So, with that Mr.

Chairman, I wish to suppon the Mouon opposmg
abortion.

MR. ERESU ELYANU: Point of Clarification.
The Motion moved by the Speaker and as read to the
House. is not clear to me. When he says that no
person has a right to terminate the life of an unborn
child. except on medical grounds. I do not under-
stand what the Mover means by other medical
grounds, when he alsostates in the Motion a situation
of the mother’s life being at risk. [ would think, the
Motion would have had meaning if he only went on
to say. when mother’s life is at risk. But when he
states other medical ground. I do not now under-
stand. What other medical grounds can be used to
justify the removal of a foetus from the mother?
Unless that point is clear, 1 beg to oppose this Motion
eventually and (Imerrupnon)

THE CHAIRMAN: Well, I think, let us ask Dr.
Mugyeny1 who 1s one of the sponsors to clanfy what
they mean by medical grounds.

DR. MUGYENYI (Isingiro North): Mr. Chair-
marv. as you rightly put it. I am a co-sponsor of this
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Motion. Maybe I would just begin by clarifying
what Hon. - Elyanu John is inquiring about. Mr.
Chairman, currently doctors have been conducting
abortions. I am informed they have not been doing it
under the Law as part of treatment. That is called
therapeutic abortion. When you feel that the mother,
by continuation of that pregnancy, is seriously at
nisk; we have got medical conditions - like if some-
body has got a severe heart failure. The continuation
of that pregnancy will end up in the death of the
mother and of course, the child. So, thatis a medical
ground for a doctor to conduct an abortion, Two,
when there are some congenital abnormalities in the
foetus and you feel that this foetus will not be bom
and be a'useful person. We have got some genetic
abnormalitics, some syndromes which occur in a
foctus and which fortunately cnough we can now
detect with the current technology which is available.

Mr. Chairman, Thave had chance tolook through the
present Law. It so seems that doctors have been
doing this without the cover of the Law because the
Law which we are using was used in Britainin 1861,
when actually by then, there were no technology to
diagnose any abnormalities ina foctus. So, inthis we
are saying that with the current technology in place,
if a doctor feels that this foetus will not be born to be
useful, why should we punish the mother to carry this
foetus that will result in an imbecile at the end of the
nine months? Why do we not put in a provision to
allow the Doctor to go ahead and terminate this
pregnancy? Similarly, with the current technology
like ultza sound and so on, you can detect dangers to
the mother and therefore, you agree and terminate the

pregnancy.

So, for purposesofHon. John. Elyanu, there are two
different things. You can have other medical grounds
which are not a risk to the mother. If a foetus has
genetic abnormalities, it may not necessarily be a
risk to the mother but it is useless for the mother to
continue. So, that medical ground is useful in this
Amendment and risk to the mother is also usefu]
Thank you, Mr. Chairman.

THE CHAIRMAN: Hon. Nsibambi had wanted to
move an Amendment. Let us give him the Floor first.

PROF. NSIBAMBI (Presidential Nominee): |
am asking the Mover to include an Amendment
which says that ‘except where the said pregnancy
is a result of rape’. In other words, I would like to
gnclud_e rape and I am ready to articulate the reasons

THE CHAIRMAN: Now, letus moveinan orderly
manner. Order! Order! Hon. Apollo Nsibambi has
proposed an Amendment. Although, I would rather
he properly inscrted it so that we know how the full
sentence would read if that was to -(Interruption)-
Now, I do not know whether that Amendment was
seconded. Is it seconded? I can see a lot of ‘yes’ on
the Floor. So, it is scconded. (Interjection) No, just
amoment. A Motion has been moved and it has been
seconded by Hon. Nsibambi to the ori zu..al Motion.
Now, what I would like to hear is the manner in which
the Amendment is sought to be incorporated in the
present text. I think, Hon. Kirenga has offered to
assist Prof. Nsibambi.

PROF. NSIBAMBL: Letmearticulate and then he
can assist me -(Interruption)- as a lawyer.

THE CHAIRMAN: No, we cannot debate what
we do not know. " ‘

PROF. NSIBAMBI: Okay, I am saying ‘except
where the said pregnancy is a result of rape when

the life of the mother is at stake’

THE CHAIRMAN: You see Professor, what I am
pushing this for is, you have a text here reading ; ‘No
personhas aright to terminate the life of an unborn
child except on medical grounds or when the life of
the mother is at risk’ - you want to add another
‘except...” Now, that does not make sense in terms
oflegal drafting. That is what Iam trying to say and
if youwant your Amendment debated, then letus get
that inserted properly in the text. And that is where
I'thought Hon. Kirenga should give his legal assist-
ance, then you can expound on the grounds why you
think that. that should be so and then we determine
whether we support you or not. Hon. Kirenga.

MR. KIRENGA (Mityana North):' Thank you
very much, Mr. Chainh;m. Iamalsoin favour of the
Amendment but it should read as follows: ‘No
personhas aright to ferminate the life of an unborn
child except on medical grounds or when the life of
the mother is at risk or when the conception was d
resultof a criminal act’ The conception should not

have been out of rape but also other criminal acts like
defilement and something like that.

THE CHAIRMAN: Now, if I was asked to draft
this, I would have put it this way - 'No person has
the right 10 terminate the life of an unborn child
except - (a) on medical grounds or when the life of
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the mother is at risk; (b) in the case of rape or
criminal conduct’. Then you would have two legs.
toit. The (a) and (b) both being exceptions in their
ownright. Now, ifthat rendering were accepted, and
Iam not imposing it on the Mover, then we can have
on the Floor a proper Motion to be debated.

MR, KIRENGA: Mr. Chairman, | think your
wording is preferable. So,in other words, I can read
tt. The Amendment is like this - (interruption)

THE CHAIRMAN: Let us listen to the text first
because Members are

anxious to debate what is not there. Let us first get
= Order! Order! Could you listen to Hon. Kirenga,
please.

MR. KIRENGA: No person has the right to
lerminate the life of an unborn child except (a) on
medical grounds; or (b) when the life of the childis
atrisk; or (c) when conception was a result of rape
Or other criminal act.

THE CHAIRMAN: Okay, now it has been broken
Up even more conveniently into three legs. We have
an Amendment proposed and seconded. [ now give
Prof. Nsibambi the opportunity to expound on his
Amendment. We shall debate that Amendment and
dispose of it before we go back to dispose of the
oniginal amendment. So, Hon. Nsibambi, you have
the Floor.

PROF. NSIBAMBI: Thank you, Mr. Chairman.
As you all know, rape is dehumanising; it is also
humiliating. Worse still, because of the problem of
rape, it is more dangerous these days for obvious
reasons. The scourge of AIDS, as you know. has
already done a lot of harm to this country. That is
why I am asking Hon. Members to include rape as
a condition under which termination of pregnancy
should be allowed. Thank you.

MR, OKALEBO (Bukedea County) Thank you,
Mr. Chairman. 1do oppose the proposed Amend-
ment on the following grounds: The aim of a rapist
is not to get achild. So, Mr. Chairman, we cannot
discriminating as to-the cause of life. The
Objecnve of this Article is to protect life regardless of
its cause and we cannot begin ascertaining as to how
and when life came in a proper manner - whether by
rapeornot. So, Mr. Chairman, when webegin doing
this, we shall find difficulties in implementing the
Law because we shall first of all go up to the root of

how that life came into existence. If we were to
protect life of an unbom chld, let us not look at how
it came into being but protect the life of a child. So,
this Amendment, Mr. Chairman, I think tome, is not
effective. It is not proper as it goes ahead to destroy
the very objective of protecting life. Thank you, Mr.
Chairman. '

THE CHAIRMAN: Hon. Loote did you want
some Clarification.

MR. LOOTE: Point of Clarification. Thank you,
Mr. Chairman. I would like to seek clarification
from the Mover of the Amendment on two things:

1) How do we determine that this is a child out of
rape’

2) How come that the rape case had to stay for nine
months without rectifying the situation right up to the
time of the thing? So, I donot know how could we
come to determine this is the child of rape after nine
months.

THE CHAIRMAN: Hon. Nsibambi would you
like to clarify that.

PROF. NSIBAMBI: Thank you, Mr. Chairman,
Rape can be medically certified. So, in other words
we would like to use professional methods of certi-
fying rape and if necessary, it can also be legally
certified. So, you can use a two-pronged approach.
The medical and legal approach. With regard to the
second question, it is not an important issue because
we are talking of termunating pregnancy at an early
stage before things go far.

MRS. LAGADA (ApacDistrict): Thank you, Mr.
Chairman. [ would like to support that Amendment.
Hon. Members, I am sure that everyday practically
everyday these days in Uganda, we read in the
newspapers of cases of rape and cases of defilement.
Sometimes the girls are 14 years and that sort of
thing. Ialso remember a case, Mr. Chairman, of a
student of Sacred Heart Girls’ School, who was
abducted by the Kony rebels and taken in the bush.

The girl came back pregnant and there was a very big
debate on whether the pregnancy should be termi-
nated. Definitely, the girl and the parents did not
want the baby that had been forced on the child. So,
1 am supporting this: Amendment because when you
think of a case like that, how can you force a little gir]
- First of all, she has already been traumatised
psychologically and you want the evidence of that
trauma to remain with her for the rest of her life. As
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the Mover of the Motion already explained that when
a person is raped, there is medical evidence. There
is a police report in the first place and medical check-
up. Now, if such a rape case should end in a
pregnancy, surely the human being who has been
traumatised has the right to get nd of that child. I
think we will be asking too much from our daughters
and mothers - even married women are raped these
days, to be subjected to such things. So, Members,
I beg you to support that Amendment. I think one
should not be forced to keep a child of a rape case.
It is bad énough already. Thank you.

REY. FATHER BATANYENDE (Presidential
Nominee): Thank you, Mr. Chairman. I strongly
and vehemently oppose this Amendment - (Ap-
plause)- for the following reasons: If this Amend-
ment is carried, Mr. Chairman, I think we shall be
giving free license to our youngsters to engage in sex
before marriage, since they know that once they
become pregnant, they will automatically abort.
Secondly, (Interruption)

THE CHAIRMAN: Which one, Father Gaitano,
are you debating? Because we have two situations.

REV. FATHER BATANYENDE: The rape.

THE CHAIRMAN: Okay, because | thought you
are about to start talking about the original one.

REV. FR. BATANYENDE: No, no - the rape
thing. Secondly, Mr. Chairman, suppose Miss X or
Miss A willingly accepts boy B and they engage
themselves in sex - First of all, the act of sex is for the

enjoyment, but not for the girl to become pregnant.

Now, suppose a girl agrees with boy X and after-
wards she becomes pregnant, she will come and say
she was raped. Now, some women are saying that
everyday their husbands rape them. So, they will say
pregnancy came about because of rape. (Laughter)
So, let me terminate the pregnancy. So, Mr. Chair-
man, I think by passing this Amendment. we are
legalising abortionand it would be dangerous for our
country. Mr.Chairman. [ oppose it.

MR. NJUBA (Kyadondo East): I would like to
support the Amendmentto include rape but, Sir, |
would like to seck Clarification from the Mover
because they added ‘or as any criminal act’. I think
that addition makes the provision too wide because
even adultéry,' strictly speaking, is a criminal act,
S,uppOSihg, God forbid, my wife had an adultery act

with somebody else, could that be a good ground for
her to obtain abortion. So, I think we better cut off
the criminal and we confine it to a specific criminal
act, which is rape. - I beg to move,

THE CHAIRMAN: Are you, therefore, proposing
an Amendment . Can [ hear from Hon. Kirenga in
view of the grounds advanced by Hon. Njuba with
regard to the text. C

MR. KIRENGA (Mityana North): Mr. Chair-
man, the rape, of course is mentioned. The other
criminal act we have in mind is defilement. Defile-
ment is almost like rape except it is done on a victim
who is not yet of a mature age. ‘

THE CHAIRMAN: Why do you not say so?

MR. KIRENGA: Okay, we can say rape or defile-
ment because you ‘see if it comes to rape or
defilement, Mr. Chairman -

THE CHAIRMAN: Hon, Delegates, there are two
propositions now. We have been debating a situa-
tion where termination is being sought on grounds of
rape and it was extended to include *or other criminal
act’. Arguments on the Floor are that ‘or other
criminal act” could extend to include acts such as
adultery - although, I do not know whether the law
should not be amended to change that:- but if, as it
stands that could be a criminal act and the question
was, should abortion be procured on the basis of

that? One of the proposers of the Amendment is

prepared to be more specific and say rape or defile-

ment, so that the words ‘or other criminal act’ are
removed. ‘

Now. can we hear arguments for or against that

proposition with regard to narrowing down the
matter. ‘

MR MASIKA (Mbale Municipality): Thank you,
Mr. Chairman. Criminal acts are not restricted to
rape and defilement alone. We have incest, which is
also a criminal act and for which the relatives, may
want the baby removed. So, narrowing it down to
two does not save the situation. 1 would prefer it
remaining simply a criminal act. Pregnancy anising
from a criminal act

MR. MAYANJA A. (Bussujju): Thank you. Mr.

Chairman. Supposing somebody come's toa woman

and lies with concealment or things like. He pretends
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that he is her husband -(Znrerjections) - Yes, these
things have been known. So. in other words, there
are quite a number of crimunal acts, Mr. Chairman,
-{Interruption)

THE CHAIRMAN: ButHon. Mayanja, youagree
that would amount to rape really - under the present
definition of rape. Is it not procuring sexualinter-
course with a woman either through fraud or by
apphcation of force.

MR, MAYANJA: All the samie, Mr. Chaurman, |
would support the Amendment as ongnally pro-
posed. In other words or other criminal act.

MR. CHEBET MAIKUT {(Kween County):
Thank very much, Mr, Chairman. | wishtostrongly
oppose the latest Amendment by Hon. Nsibambion
the grounds that our first Motior, n our view and
from the view of the Leamed Fellows, stipulates that
the cases of rape or victims of defilement are already
catered for under that Motion and if | am given
opportunity, M. Chairman, [ think we are prepared
to defend our case of the first Motion as ane of the co-
Sponsors,

THE CHAIPMAN: No, you will have that oppor-
tunity fater.

MR. AWORI A. {Samia Bugwe North): Mr.
Chairman, 1 beg to oppose both Amendments on
technical grounds.

THE CHAIRMAN: No, we are discussing the one
on rape or other crimunal act. It would appear from
legal opinion that subststuting with the word defile-
ment will be narrowing it toomuch. So. let usdebate
the original Motion as it vas proposed by Hon.
Nsibambi and improved upon by Hon Kirenga.
That 1s what we are debating

MR. AWORI: It defeats my position but neverthe-
less, Mr. Chairmar, 1 believe this 1s another Amend-
ment which is turning this CA it a Pashamentany
Session, (Applanse) Mr, Chana, § behieve weare
supposed 1o make the fundamental law. [ would
have thought or I would like to recommend to the
Movers of the Motion that we make a genenc
constitutional provision for parliament tomake laws
governung the unbom child.' If we go to details. we
are preempting medical technology whereby these
days babies are cven made 1n a test tube 0 2
laboratory. How do you govern such a situation”’

We cannot make a law in the CA at the moment
trying to preempt medical development.

Secondly, Mr. Chatrman, [ believe that the women
who bear these children have a right to their bodies.
They are the final custodians. They make the child,
they have the nght to dispose of it. It is a matter of
chotce.

THE CHAIRMAN: You are now going into a
general debate.

MR. AWORI: Mr. Chairman, if | am deviating
when | say the women have the right to dispose of the
unborn { amalso saying in the same context, but itis
true that scientists in a lab who might be making a
childby bringing twoeggstogether. These mayhave
the right to destroy their expenments. Arethey going
to be subject to the same law? I would say, Mr.
Chairman, we make what they call a generic or
omnibus Constitutional Provision goveming the
unbom child.

BRIG. KYALIGONZA (Buhaguzi County):
Point of Information. 1would liketo inform the Hon.
Speaker now on the Floor that in joint ventures, you
cannot decide to dissolve a comparny without the
involvement of partners. Therefore, this being ajoint
venture of a manand woman, the woman has nonght
to absolve that association without the consent of a
husband or a man (Interruption}

THE CHAIRMAN: That was more of an argu-
ment than information.

THE CHAIRMAN: Hon. Ben Wacha, you had
some information.

MR. WACHA: Mr. Chairman, | was trying to
withhold this information to see how the debate on
the Floor proceeds. Mr. Chatrman, when this matter
came before the Legal and Drafting Committee we
advised that abortion essentially was not a Constitu~
tional matter Our view was that this matter hax boen
covered by the Penal Code, although the Penal Code
does not cover the exceptions - the exceptional
grounds of medical abortion. We wereoftheopinion
that if the matter came before Parkament, these
exceptions could be provided for. That still, Sir, is
our opuon. (Applause)

MR AWORI: Mr. Chairman, I would also like to
add ~(Interruption)-
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THE CHAIRMAN: No, I thought you had fin-

MR. AWORI “There was information, that is why
I surrendered: ' '

THE CHAIRMAN: Okay, could you wind up
because, | think, we should pronounce ourselves on
this Amendment. I think we have had a very good
debate just to finalise. Hon. Leander Komakec.
must you? Okay.

MR. AWORI: Do I have the Floor?

THE CHAIRMAN: No, just a moment, I do not
think if we begin making it an altercation - you made
your contribution.

MR. AWORI: They gave me information, Mr.
Chairman. Hon. Brig. Matayo Kyaligonza and
Hon. Ben Wacha gave me information.

THE CHAIRMAN: And you had finished, any-
way, before they gave the information. The only
thing that the Chairman did was allow information.

MR. AWORI: Then how did they give information
when 1 had finished?What were they reacting to?

THE CHAIRMAN: It was by discretion. Anyway,
could you be very brief Because I think weare taking
a lot of time.

MR. AWORI: No, I leave the Floor to him, Mr.
Chaxmlan

THE CHAIRMAN: Okay. Hon. Leander Komakec
and then we shall have Hon. Byanyima and then we
pronounce ourselves on this Amendment.

MR. KOMAKEC (Alur County): Thank vou,
Mr. Chairman. I rise to oppose this Motion in that
itis aiming at legalising abortion. Mr. Chairman, we
must realise that at this moment -(Inferruption)-

THE CHAIRMAN : Which one are you opposing
now? The Amendment by Hon.
Nsibambi or the original Amendment?

MR. KOMAKEC: The one we are debating right
now. The amended (Interruption)

THE CHAIRMAN: I think you have a problem
there. We want to determine whether we should add
the. two legs of rape or other crimunal act.

MR. KOMAKEC: Yes, I am opposing that one
because 1 think it is in fact, going far into details of
how the question of abortion should be handled. I
would agree with what Mr. Awori was saying that
we are trying to become too restrictive in the forma-
tion of the constitution.” We should leave room for
parhiament to make Laws that would take exception
to cases. Thngs do change: society changes, cir-
cumstances change. Knowledge grows and i light
of thus fact. Parhament of the day should be free'to
make pronouncement of past Laws that would
regulate the problem. And I think this question of
rape and other criminal acts should be left to Parlia-
ment. On the other hand [ would support the idea of
the original but I fear that I may not be given the time.

THE CHAIRMAN: No, but if you speak now you
will confuse us.

MR. KOMAKEC: Well the point is that, extending
the' provision to other criminal acts and defilement
and rape, I think is going too far into detail. We
should only agree on-the principle. So, for that
reason, for being too detailed and too restrictive, we
are in fact being unnecessarily open to legalising the
killing of the people who cannot defend themselves.
So, L oppose this Amendment. Thank you. '

MISS BYANYIMA WINNIE: Mr. Chairman, to
me | think this Amendment is as unnecessary as it is
unfortunate. The values ofour people areinquestion
here. How do they view the unbomn child?

THE CHAIRMAN: What are you debating now?
Areyou debating the Amendment of Hon. Nsibambi
or the general statement because we want to dispose

off Hon. Nsibambi's Amendment then come to the
original. :

MISS BYANYIMA: Mr. Chairman, [ am not
speaking on the general subject, I am speaking about
that Amendment to include rape and cases of
cnminalact. But to me all those put in question the
values of our people andl was going to say that inmy
Constituency. if I can speak for that area, if anyone
came wn front of any group of people there and talked
about the night of a woman to her body and to kill.an
unbom child, they would be shocked. When we talk
about the child of a rape victim - alright a woman's
life has been hurt or a girl's life has been hurt. But
who knows what that child is going to be; that child
thatis in the womb? May be it is the future president
of this country. Children have been bom in very,
very homnifying circumstances but they have lived

aild grown to be great people; to be useful individu-
alg
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Mr. Chairman, I recognise the right of a woman to
have full normal life. But that should not jeopardize
alife of a child that is going to be born, and this is the
view of the majority of the people where I come from
and I would even imagine that it is the view of most
of the people in Uganda. Mr. Chairman, I would
think that this is a matter that.we should defer. This
is a debate that we should not try to conclude here.
The new technologjes that are coming with new
values are really new in our socicty. We should not
tryto rushandjump ahead ofthe people we arc trying
tolead. We should move along with them and when
the moment comes and they see these things differ-
ently, then we could write in our constitution a Law
of that kind. Right now, I feel if I am honest to the
People that I represent, this is not something that they
view with some of the sentiments that T have had here.

Mr. Chairman, although it is a very important
qQuestion, [ also agree with those who have said that
we should go to Parliament and sce how we can
improve the Law that is here and make some provi-
sions for certain very, very extreme cases. I would
agree with that, and in fact I would suggest that as we
goalong inthis debate, as we cometomatters thatare
very specific but that we think arc of priority, we
should keer. noting them and perhaps recommend to
the next Parliament to lock at them as issues’ of
¢xtreme prionity.

Mr. Chairman, I certainly oppose this Amendment
because the values of our people arc that abortion is
still abhorrent and the rights of the unborn child
should alsobe protected. Thank you, Mr. Chairman.

THE CHAIRMAN: Hon. Delegates, I think we
have had a survey of the subject by various Del-
¢gates. Not all of us can speak on each and every
preposition on the Floor. I nowwould like to suggest
that we pronounce ourselves on the proposed Amend-
ment as moved by Hon, Apollo Nsibambi and
€xpounded by Hon. Kuenga namely. that we take
the Amendment of Hon. Kezimbira but that add to
it two legs. Ifthat is carried then the Motion will be
amended by these additions and then we would
discuss the Motion as amended and also pronounce
ourselves o it. So, as a preliminary requirement of
our rules, I would like to put the Question on the
Amendment as moved by Hon. Apollo Nsibambi.

(Question put and 'negatived)

MR. MULENGA: Thank you, Mr. Chairman.
Mr. Chairman, the Amendment I wish to move is a
reflection of what a number of Delegates have said
regarding whether we should go into detail as to the
circumstances to justify abortion. Mr. Chairman,
we heard Dr. Mugyenyi indicating to us what he
understood by ‘on medical grounds’. And to me it
sounded extremely wide or too permissive depend-
ing on the Doctor’s opinion and sympathy and what
he thinks 1s useful life to this world. So, Mr.
Chairman, [am moving that instead of specifying the
grounds in this Article, we say that Parliament shall
or may make a Law to this effect. The clause should
read, ““No person has the right to terminate the life
of an unborn child except as may be authorised by
Law”. So, that we give Parliament opportunity to
study as Hon. Byanyima was saying and specify
circumstances under which abortion may be permit-
ted. Mr. Chairman, I beg to move.

THE CHAIRMAN: Is that seconded?
MR. MULINDWA: Seconded.

THE CHAIRMAN: Let us first of all get the text
of what we want todiscuss clear. The preposition
now is that the Motion as originally moved and
seconded to amend the original one to say that, ‘No
person has the right to terminate the life of the an
unborn child except as may be authorised by Law’.
And then you have a full stop there and leave out the
rest of that.

MR. ZZIWA: Thank you very much, Mr. Chair-
man. In view of the definition of a child, Mr.

Chairman, that it is somebody below the age of 18,

I would like to seek clarification, Mr.- Chau'man,
whether an unbomn child falls within that clarifica-
tion. Secondly, it is because when we count years,
we count them fromthe date of birth. Thank you very
much, Mr. Chairman.

PROF.NABUDERE: Mr. Chairman, we are mak-
ing, here a provision under the rights of children and
yet we are talking about the rights of the unborn. 1
was wondering whether we should not have dealt
with this matter under the general right to life. We
could have inserted there something in the way that
the other Honourable Delegate is proposing under
Article 52. We could have added the (3) there
because this is concerned with life in general. Idonot
know whether we can call the foetus to be under the
right to life in general. Ifit is under rights in general
then we will deal with it there rather than deal with
it under the rights of children.
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THE CHAIRMAN: Of course, that still raises a
debatable situation whether the unbom foetus has a
right to life as a person or we say, that it is an unborn
child and therefore must be protected because child-
hood starts from conception until delivery. It is not
very, very clear.

MR. SSEKWEYAMA: Mr. Chairman, abortion
is acriminal act. As we speak and in as faraswe have
found out, we cannot exhaust the exceptions to
allowing it. Mr. Chairman, I seck clarification
whether an inclusion of a provision in the terms of
what Prof, Hon. Nabudere has moved and therefore,
leaving the rest of the exceptions to Parliament
taking into consideration the changing situations
would not provide enough safeguard for the unborn
life. Because if we put an independent provision,
then it means we have to detail and exhaust all the
provisions. My understanding of the Law, whatever
exceptions we would include here, would just serve
as defence after the wormnan has aborted. She would
then say, | did this because the pregnancy came as a
result of rape or incest or whatever. So, I would
rather that we take the advice of Hon. Nabudere,
protect the unborn life under the general provision
that protects life and then leave the rest to Parliament
to amend the existing Law because in any case
abortion as we speak now, is a crimunal offence.
Thank you, Mr. Chairman.

MR. KATUREEBE: Thank you, Mr. Chairman.
I donot understand Prof. Nabudere to be suggesting
anything fromtheprinciple proposed by Mr. Mulenga.
Heis concerned with where to place it. I think wecan
goahead to discuss Hon. Mulenga’s Amendment as
aprincipleand then leave itastowhereitwill go. We
can be advised on that by the Technical Committee.
Byt we must have the principle first debated and
passed orrejected. Now, ifthat is the case, then, Mr.
Chairman, I would like to'contribute on Hon.
Mulenga’s Amendment.

THE CHAIRMAN: I think instcad of wasting
more time determining where we should place it, let
us now discuss the Amendment by Hon. Mulenga
that, ‘no person has the right to termunate the life of
the unbormn child except as may be authonised by
Law’. And that would leave it to Parliament to
determine the matter.

DR. NYEKO: Mr. Chairman, I would like to
support the Motion moved by Hon. Mulenga. Hon.
Delégates, abortion is a very contentious issue inter-

nationally, and as we have been told even earlier, we
may not be able to exhaust the discussion on this
topic in this Asscmbly. So, if we look at the Motion
presented by Hon. Mulenga and if we pass this
Motion, I see this Assembly will have killed two
birds with one stone. We shall have not given
permission to anybody to carry abortion and at the
same ume we shall have left the responsibility to
Parliament to authorize any other lawful abortion.
So, Hon. Delegates, 1 would request all of us to
support this Motion and if I am given time [ would
request the Chairman to put the Question.

MR. KATUREEBE: Thank you, Mr. Chairman.
I support the Proposal by Hon. Mulenga. Mr.
Chairman, abortion is a very difficult subject. It
raises very important issues: philosophical issues;
legal issues and medical issues. As indeed even
doctors are agreed as to when a foetus is a human
child:  Philosophically, at conception human life
begins. Now, these are issues that we cannot sit here
with the time available to.us, with the knowledge we
have, without the rescarch that should go into it,
debate and consututionalise an important issue like
abortion. These are matters that should be left to
Parliament where people may sit for four weeks or
cven months where the public contnibutes on the
matter that 1s as important as this. Therefore, the
import of Hon. Mulenga’s suggestion is that we put
here that no one may terminate an unborn child’s life
except in accordance with the Law which will be
determined by the representatives of the people in
Parliament. [ support the Motion.

THE CHAIRMAN: Hon. Delegates, there has
been an Amendment moved because this amend-
ment drastically alters the original by knocking off
those excepuions. 1f we pass this one then we do not
proceed with the one which has been moved. In fact
it will have taken it over. Now the Question is that
the. Mouon amending’ the original oné by Hon.
Mulenga as now it reads: ‘No person has the right
to terminate the life of an unborn child except as
may authorised by Law"

(Question put and agreed 10)

THE CHAIRMAN; This means that we have
disposed off the onginal Amendment, As to where
it will be placed whether in article 52 or it remains at
62, this will be determined by the Technical Commit-

tee without changing the text as we have approved.
Thank you.
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PROF. NABUDERE: I still think that the Techni-
cal Committee or whatever, should .larify whether
we are talking of an unbomn child because I do not
think we can say that the foetus is an unbom child
because it might turn up not tobebom. What we are
protecting is the essence of life in the womb and not
the fact that the child will be born. It might turn out
nottobeborn. So, I would like the formulation which
accommodates the Motion but at the same time gives
usacorrect technical, original and subsequent amend-
ments without some of us who are opposed 1o the
original amendment having to make an input. Now
to me, I happen to be lost in those technicalities.

THE CHAIRMAN: Any way the position for
those of you who followed the procedure I think they
went correctly and logically. Had we added the
amendments proposed by Hon. Apollo Nsibambi
we would have discussed the whole thing again.
Because that was just adding two legs to the onginal.
But what happened is that, the Motion has been
SUbStantially amended and carried out the basis of
the amendment. Now unless they want me to put the
Question onthe other one again.

ANHON. DELEGATE: No, Mr. Chairman, we
want mudance. ‘

THE CHAIRMAN: Doyou want m to put the
question on the original amendment?

AN HON. DELEGATE: Yes. we want to know
What is happening.

THE CHAIRMAN: Okay, we carried the amend-
ment, some Members fee! that we should also voteon
the original again. Now, let us put the question. The
Motion as amended is the one we carried and the
Nature of the amendment was such that it more or less
Negated the previous one so that we do not have to
Wwaste time discussing it again‘,- But if the Members
want us -(Interjection)- want us to put the vote
again, there is no problem. ‘T will now put it to the
vote. Those in favour say ‘aye’ tothe contrary 'no’.

(Question put and Agreed t0).

THE CHAIRMAN: The mere fact that the Mem-
ber did not have a chance to contribute. would not
take us backwards. For us we are proceeding. We
have done 14: 15 was withdrawn: 16 was discussed
and passed and we are now on 17.

MR. MASIKA: Thank you very much, Mr. Chair-
man. Mr. Chairman, I beg to move that the words by
reason of religious or other beliefs appearing in line
two Clause (3) of article 62 be deleted so that the
Clausereads as follows: ‘Nochild shall be deprived,
by any person, of medical treatment, education, or
any other social economic benefit’.

THE CHAIRMAN: Is that seconded.
LT. COL. MAYOMBO: Seconded.

THE CHAIRMAN: Hon. Mayombo has sec-
onded it. Could you speak to the Motion, please.

LT. MAYOMBO: Mr. Chairman, reading the
clause in its original form, one gets the impression
that a child can be deprived of those scrvices by way
of other reasons other than religious or other beliefs.
It leaves a very big gap when you are deprived of
those services, so long as it is not religious or other
beliefs, it can be accepted. Mr. Chairman, I would
like to talk about other forms that can lead to this
deprivation. One, a child can be deprived of those
services on political grounds. It can as well be tribal
grounds; it can as well be disability; it can as well be
the social status of the family; it can be colour or race
as it used to be the case in South Africa under
apartheid regime. It can be failure to adhere to
certaincultures or practices like circumcision. Some-
body would say since your mother was not circum-
cisedor your father was not circumcised, then you do
not have a nght to get these services, we are punish-
ing you on those grounds. Mr. Chairman, because
of those reasons, I beg to move so that we clarify or
we accommodate those gaps which would otherwise
have come. Thank you very much, Mr. Chairman.

MR: MALINGA: Thank you, Mr. Chairman, 1
beg to oppose this amendment. I think the formula-
tion here is to enable a person to receive treatment
even if that religious community it does not believe
inthatkindoftreatment. Ifitisthought itis necessary
for that person to have that treatment - Hon. Col-
leagues, you will recall that sometime back theréwas

 trouble. - I do not knowwhether it was in Zambia or

in South Africa where - I think it was in Jehovah’s
Witnesses, who were refusing I think blood transfy-
sion, and the state had to come in forcefully to allow
those who wanted - members of those who wanted -
members of those who were involved in an accident
to receive blood transfusion by their religious beliefs
werenotallowed. Solives were unnecessarily being
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lost, I think this is what this formulation here seeks
to achieve, it enables the medical authonties to do
that which is necessary to save that life irrespective
of the beliefs of the person concerned. There is
nothing rea]]y -] think it is a very important provision
to have in the law, and [ will beg the' Assembly to
maintain it as it is. Thank you.

MR. OBIGA KANIA MARIO: Mr. Chairman,

I beg to support the amendment for the simple reason
that, even if the reason behind the present draft

without the amendment is because of denial of
treatment in some sects of certain religions as they

exist today, you cannot be surethat in future the same
interpretation will be applied. Because we have the

current knowledge about these sects” members hav-

ing been denied medical treatment on the religious

ground. But in future it can be read just as the

Movers have said. That provided you are denied
medical treatment on other grounds than the reli-

gious ones, it will be acceptable. Yes, because it
says, ‘No child shall be deprived by any person of
medical treatment, education, or any other source

of economic benefit by reason of religious or other
beliefs " That means provided you are deprived of
those benefits not by reason. of religious or other

beliefs, it will be correct. And that will be negating

the over all principle that nochild should be deprived

ofthose benefits. So, | wouldrather gowith ageneral

statement as correctly amended by Hon. Mazima,

So, 1 support the amendment.

MR.BAGENA: I support the amendment very
strongly because it is shorter than the one we have on
the draft and it is even more comprehensive. These
other circumstances under which religious or other
beliefs are covered, are so few, and we stop at
economic benefit while there you have everything.
So, those who oppose it are already covered by the
amendment by Hon. Mazima. Thank you, Mr.
Chairman,

PROF.KABWEGYERE: Thank you, Mr. Chair-
man. I think there is a linguistic xmsunderstandmg
I think if one reads it louder again, *‘No child shall
be deprived by any person of medical treatment,
education, or any other social or economic bengfit
by reason of religious or other beliefs”. The
provision is very, very specific trying to address a
‘problem in our society which seems to be growing
where you have sects which believe that to go to
school is against God. That to go toa Doctor is not
necessarily that you will be cured; and so on and so

forth. And cven to get power you can go through the
beliefs and get people mesmerised intoa frenzy. This
isaddressing that, that there are certain beliefs which

'mustbereally looke‘d’at seriously and they should not

mterfere with the basic rights, specifically, health
and education and lastly social and economic ben-
efit. So, this is specific, and I think by ending where
itis being proposed, we shall be losing in the meaning
that is supposed to be carried by the clause. And I
think we will be failing to address a trend that seems

1o be beconung strong in our society. 1 therefore,

oppose the amendment.

MR. TIGWEZIRE KASAIJA: Thank you, Mr.

‘Chairman. [ wantto support the Motion as amended

by Hon. Mazima. Because when you read the
Motion, the last part of it seems to qualify people
with disabilities which means it will be leaving out
very many people. 1 say this because, 1 have seen
many people, especially the disabled, being disad-
vantaged because people have beliefs that the disa-
bled cannot do certain things, say for example, study
like other people do. Therefore, they are shut out of
certain benefits because of disabilities ' Now, I think
Hon. Mazima here stresses the point. [fwe aregoing
toqualify disability by inserting the last part, thenwe
are going to shut out other people. So, I beg to
support the Motion as amended by Hon. Mazima.

DR. NAKYANZI: Thank you very much, Mr.
Chauman. [ beg 1o support the amendment on the

following grounds. While the provision in the Draft

Constitution differentiates specifically religious and
other beliefs, it is narrowing the reasons on which
on¢ can stand to deny a child of some amenitics.

“These include, in our circumstances, ethnicity and

tribe which are not provided for in the original article
in the Draft Constitution by adopting the amend-
ment. It means it will be illegal for any one to deny
a child of a right regardless of nationality, tribe and
any other beliefs. So, itis wider, it includes religious
belicfs and it also includes such things like tribe,
politics or culture. Therefore, Mr. Chairman and
fellow delegates, I ask you to support this amiend-
ment because it is more embracing and protects the
children’s rights better than the original one. Thank

you.

MR. KWERON DA RUHEMBA: I would like to
support the Motion but with a bit of an amendment
and that amendment is to the effect that we remove

the words “'by any person™ and then we stop at

“benefit”. That makes it even more broad because it
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covers all persons and any institution that may want
to prohibit a child from getting treatment. education
or social economic beneﬁts I beg to move, Mr.
Chamnan

THE CHAIRMAN: Now we go to a situation
where Hon. Kweronda Ruhemba 1s saying that the
text, as itis, should be amended by deleting the words
*‘any person’” so that it reads: *'No child shall be
deprived of medical treatment, education or any
other social or economic benefit’".

MISS KALIKWANI: Thank you. Mr. Chairman.
Mr. Chairman, I beg to support the Motion as has
been put by both Hon. Mazima and then refined by
Hon. Kweronda.

THE CHAIRMAN: No, let us first take Hon.
Kweronda’s because then we can go on to debate
whether we should include the religious aspects and
other beliefs.

DR. NAKYANZI: Okay. | support the refinement
by Hon. Kweronda, more especially because other
than just saying ‘no child shall be deprived of .." it
gives the responsibility to everybody. either person
or institution, to make sure that our children are
treated, are educated. Mr. Chairman. I beg to move
In support of the Motion.

PROF. NABUDERE: Mr. Chairman. T think we
should reflect a bit on what Hon. Hon. Kabwegyere
said. It appears that the purpose of the Constitu-
tional Commission was to provide, specifically. for
this situation of religious discnimunation. Now. if we
remove it, as we are in fact doing. and even with the
latest amendment. we are in fact now making ths
provision superfluous, why? Because there is no
reason why children should specifically be men-
tioned in relation to those services. Those services
are due to everyone whether men. women or chil-
dren. So. I would rather say that. if vou do not see the
significance of what the Constitutional Commussion
recommended. then I think we should delete the
whole thing. Because then. we should leave chil-
dren’s right to medical attention on the basis that
everybody is entitled to these services and not chil-
dren alone.

THE CHAIRMAN: But Hon.
agree that there are two concepts.
The one by Hon. Kweronda is secking to widen the
responsibility so that it is not just any' person but. of

Nabudere you-

course, in law one can argue that a medical board
could be also a legal person.

PROF.NABUDERE: Yes, it still leaves it relating
to children.

MR. KUTESA: Mr. Chairman, I would first of all
seek clarification from the Mover of the Motion now
on the Floor, Hon. Kweronda Ruhemba. In the first
instance, they are removmg the words “‘by reason of
religious

or other benefits™”.

THE CHAIRMAN: No, we are not coming to that
yet

MR. KUTESA: He is proposing both, sir.

THE CHAIRMAN: Well, his second leg was only
contributing in support, but I think his main thrust
was knocking out the words “*by any person™".

MR. KUTESA: The clarification [ want to seek,
Mr. Chairman, is that it appears to me that if
anybody deprives a child of medical treatment,
education, or any other social or economic benefit, it
means that if for example I had a child who was
school going and I suddenly found myself unable to
pay for him, that I have breached his constitutional
nght according to this new proposed amendment.
That to me, scems to be really not the intention of
whatever amendment we are talking about. I think
what is presumed 1n this article 1s that, [ have the
money. | should be able to pay, but because of
religious and other beliefs, I have refused to pay. -
(Applause)- 1 depnived the child of continuing to go
to school. I think it 1s very unwise for us to provide
that a parent who fails through his own economic
mnability to pay school fees for a child or to take him
to hospital. that, that person should be held for
having breached a constitutional nght of the child.
But 1f some person has the capacity, has the money
to take the child to school but because of a religious
beliefhehas. he refuses, there I find sufficient ground
for the state to say that. that kind of parent or person
must take the child to school irrespective of his faith
or other beliefs. But if we were to provide, Mr.
Chairman. - we were the who last week who threw
out free education. We said the state is unable to
provide free education. We said the parent must
contribute. ‘I the state can fail how, about a simple
peasant”? Sometimes. a parent can fail not out of ill
will or anvthing else. but because of physical and
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economic inabulity. So, I thought what we are trying
to outlaw herc is for a man or woman with capacity
just having an excuse of his religion or other beliefs
failing to give a child medical treatment and/or any
other social economic benefit. If the Movers can
clarify to me whether they really intend to make it
punitive to a parent who is unable by making this
amendment, then I would like to contribute thereon.
Thank you, Mr. Chairman,

MR.KWERONDA RUHEMBA: Mr. Chairman,
[ am sure people who wrote the original text were
worried that there were institutions, some of which
are religious and others which may prohibit a child
from getting treatment or from getting education.
But what we are trying to move here in this amend-
ment s to say that nobody should stand in'the way of
this child getting education and medical treatment or
in the way of thus child getting social economic
benefits. So, that is broad, and broad enough to stop
anybody, institution, religious, governmental or non
governmental organisation from stopping this kid
from going to school or getting these benefits. And
I think that is what we are after, Mr. Chairman.

THE CHAIRMAN: But I think as 1 did indicate
casually, the word there could have meaning
beyond the physical person.

MR. ZZIWA: Thank you very much, Mr. Chair-
man. I hadanopportunity, Mr. Chairman, todiscuss
this article with my electorate, and I have the follow-
ing instructions.

MR. MBABAZI: Thank you very much, Mr.
Chairman. I wanted clarification restricting myself
to the medical aspect. Because if I were to stop just
at the word ‘medical’, the amendment reads as
follows: “‘No child shall be .a"epn'ved of medical
treatment.’ Now, there has beén debate in both the
legal and the medical circles on when to declare
someone dead, Are you to look at the heart pulse or
at the function of the brain? Mr. Chairman. when
you look at - . o

MR. CHAIRMAN: Are you making a contribution
or you are trying to get -

MR. AMAMA MBABAZI: | am asking a ques-
tion for clanfication. I only wish to give a back-
ground for him to understand what my problem is,
Mr. Chairman, when you look at the modemn equip-
ment - state of the art equipment, it is possible for

someone who 1s brain dead to appear to continue to
live by his heart beatng with the help of that
equipment. Now someone like a child in hospital -
thus debate incidently has been taking place in Eng-
land and other places in the West - if someone is on
such equipment and his heart is working, he is able
tomove his limbs and other parts of his body and yet
medically he is brain dead. How does this affect that
kind of treatment? Is this amendment saying
therefore, that, the state or the hospital or the parent
whoever is responsible is under obligation to keep
this child on that equipment? '

THE CHAIRMAN: I thought we had a definition
of death in our penal code, and that is what we go by.
Until we have reached a stage where the definition
shufts from the pulse to the brain, But the point I was
still pushing was, Hon. Kweronda Ruhemba sought
to remove certaun words: **by any person”. It was
seconded. But i the contributions that have come on
the Floor, you can see two things: one, that it makes
the thing look more nebulous than it should be. But
more umportantly, the definition as we know, the
word “person’ does not mean human beings only, he
was referming to institutions, medical and other wise.
Do we have 1o go 1o tut extent by having to remove
these words. Because that really then puts the pin
to the situation, 1s it a person. is it a body corporate
and so on. If really that was to be the case, | was
wondering whether Hon, Kweronda Ruhemba wants
to continue pushing for this. Because if that was out
of the way, then we can now contribute on the main
imiport of this provision which seems to be from the
lawyers that have contribute so far, that this is not
aimedat mandating a person for his own sake to have
togive these social benefits, education and otherwise
tochildrenbut itis aimed atsituations where because
of beliefs - the other day Hon. Akure said he had 1o
be taken to school by force because his parents had
certain beliefs about education. I think this sort of
thing this is supposed to be looking at the situation
where the Jehovah s Witnesses for instance, and 1
hope I am not hurting anybody's feelings here, |
understand did not aceept blood transfusion because
of other reasons. | thunk jt i aiming at demanding
th;n You must take your child to school willingly. [
think ths 15 the meanng of this provision.

MR. KWERONDA RUHEMBA: Mr. Chair-
man, I am not ready to withdraw this amendment
because of a number of reasons. One of them s that,
I am not convinced that this constitution has givena
child a constitutional nght to medical treatment, a
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constitutional right to education and a constitutional
right to social economic benefits. Even when we
tried to talk about compulsory education the other
day,it was thrown out. Now I want to go back to our
Population, a population which we are now saying
should not even abort unwanted childien.  Now,
Wwhat is the point of producing that child if vou are not
going to look after it? If you are not going to plan for
this child? I want to broaden ths article or rather this
clause to protect that child. That, that child once
born, he should be entitled to these benefits. and it
should be his constitutional right. And if vou pro-
duce, you as a parent and you cannot look after me,
Ishould stand in court and challenge vou as to why
You drink the whole day and I cannot go to school. 1
should challenge you, why you are marrving the
second and third wife and I am not going to school.

I'should challenge you why you are selling the land

and [ am not going to school. So, Mr. Chatrman, 1
am not ready to withdraw this amendment because
. Ldo not see any other defence for the child,

THE CHAIRMAN: Hon. Kweronda Ruhemba
While your intentions are very good, the position is
that, what you are describing has already been
Catered for by other provisions.

MR, KWERONDA RUHEMBA: Can I be
tducated, Sir?

THE CHAIRMAN: The other day we passed a

Provision saying that the state and the parents have
Cresponsibility towards the education of that child.
¢ have Clause -(/nterruption)-

MR, KWERONDA RUHEMBA: But it did not
Mclude, Mr. Chairman, the compulsory aspect.

THE CHAIRMAN: No, there.was no attempt to
Make it compulsory, in fact that onc was in two
Which we removed. So, you are bringing us back to
Something we rejected. Inthe ongmnal too whichtatks
of education which shall be compulsory in Uganda
Was removed in favour of the amendment by Hon.
Onegi Obel. If you look at clause (1) it is talking
about the right of the children to know their parents
d 1o be cared for by the parents, and those entitled

bring them up. All these are positive statements
Ve have made, This one is specifically looking at
“rtain situations where either parents because of

®Ir beliefs do not want to send girls to school. and

‘?law 1 saying that, that is not good. This 1s what

S 0ne is trying to say. Or becausc of religious

beliefs you do not want to take certain treatment for
a child and this one is trying to say that. (Applause)
So now, let us [ think agree to pronounce ourselves
onHon. Kweronda Ruhemba’s amendment since he
has declined to withdraw it so that we can go on to
discuss the rest. Now let us put the question. Those
in favour of Hon. Kweronda Ruhemba’s amend-
ment say aye, to the contrary no.

(Question put and agreed t0.)

THE CHAIRMAN:Now we come back to the
amendment as 1t was proposed that we delete the
words and just end at the word and then delete the rest
as moved by Hon. Mazima.

‘MR. ZZIWA: Thank you very much, Mr. Chair-

man. As [was saying, Mr. Chairman, [ had a very,

- very big discussion on this clause with my electorate

and they came out with a general remark that this
clause should be deleted. The reason they were
giving was that, the clause was giving too much
powertothe childrenat the expense of guidance from
the parents, and they gave the example where the
clause says ‘or any other social or economic ben-
efits’. They said this was too wide in that, a child
could claimtogo and do some gambling because this
was an economic benefit to him, he could go - in the
case a child i1s of a moslem parent -to the market and
start selling pork because this is of social and
economic benefit to him. And for the child of a
Seventh Day Adventist could go and work on a
Saturday despite the advise given by the parents that
he should not do it. And for those reasons, Mr.
Chairman, they said we should look at this clause
very, very carefully, especially, when it crushes

- against the ethics and against the normal behaviors

or normal manners that the parents do intend to bring

" up their children with.

[ submit, Mr. Chairman, therefore, that I would like
to make an amendment to have the phrase ‘or any
other social or economic benefits’ deleted and have
it read that, ''No child should be deprived by any
person of medical treatment and education'’ and
stop there without including the word **or any other
social or economic benefit™. Thank you very much,
Mr. Chaimman. '

THE CHAIRMAN: That does not seem to have.
been seconded. Is it seconded? If it is seconded, let
us dispose of it first by - Hon. Zziwa would like to.
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MRS.ZZIWA MARGARET NANTONGO:
Thank you very much, Mr. Chairman.

THE CHAIRMAN: No, sorry, I have not come to
that point, yet. Hon. George Zziwa would like to
propose an amendment which would strike out the
words. ‘‘or any other social or economic benefit”’
which in fact goes beyond the one of Hon. Mazima.
And so we should dispose of it first. It received
secondment and Hon. Zziwa Margaret Nantongo
would like to speak in support of the amendment.

MRS. ZZIWA NANTONGO:Thank you very
much, Mr. Chairman. If you really analyse medical
treatment and education, these are basic primary
services which a child at least should be basically
entitled to. When you analyse the social and eco-
nomic benefits, these are relative. They are actually
in most cases determined by the. parent and the
economic environment under which the child 1s

living. So, if we give the child this right, it 1s actually

giving them too much power whereby 1t will be very,
very difficult for some of these children to decide for
themselves bearing in mind that they are still toddlers
and not yet fully grownup intheir decisions; and they
may end up in some of these acts which may be
conflicting with society and social set ups. So, Mr.
Chairman, I think we should go ahead and narrow
the framework a little bit more by deleting the last
words and stop at education. Mr. Chairman, I beg to

‘submit. ‘ :

‘THE CHAIRMAN: But before we can, 1 think, .,
waste more time on this, 1 think' Members, should.

‘read the whole sentence agamn. It 1s saying that it is

granting the nght to education and the right 1o

medical treatment because those are already catered
forinthe previous clauses which we have approved.
This one is simply trying to protect children from
religious or other beliefs that may prejudice their
education, medical treatment and so on. (4pplause)
If that is the case and you just leave it at education,
then you are repeating what we have already passed,
the right to education and so on and so forth. I think
let us ~unless Hon. Zziwa wishes to insist, in which
case of course, we have to goto the vote. But I think
we are misunderstanding the whole thing.

MR.ZZIWA: Mr. Chairman, thank you very much
once again. In that event, Mr. Chairman, let us
delete, as suggested by some of my electorate, delete
the whole clause, becausce it is not serving any
purpose Af education and medical treatment hawve

been provided somewhere else. Thank you very
much, Mr. Chairman.

THE CHAIRMAN: It has not received sceond-
ment, so we cannot proceed with it. Now, the Hon.
Member had more or less withdrawn his other
amendment seeking to prejudice the entire clause by
moving its deletion, but that has not received sccond-
ment. So, we cannot waste anymore time discussing
that. May be [ would like toask Hon. Mayombowho

,seconded the other, Motion to tell us how he under-

stands that provision. Then we pronounce ourselves

-on that amendment.

LT.MAYOMBO: Thank you very much, Mr.
Chairman. In view of your elaborate explanation and
the discussion in the Assembly, 1 request the Hon.
Mover to withdraw the Motion. Thank you. (4p-
plause) -

AN HON. DELEGATE: Mr. Chairman, in Light
of the debate and the information we have gathered,
I would like to withdraw the Motion -(Applause)-
because it specifically touches religious beliefs and
nothing else. But then there could be another gap- 1
would like to request the Legal and Drafting Com-
muttee to look at the situation and if the need arses:
then they can advise us. Thank you very much, MF.
Chairman,

THE CHAIRMAN: Thank you for your cooperd’
tion. So, with the withdrawal of that amendment
and I think the House has given the okay throug?
clapping. we do hot have to pronounce ourselves 00
that. That proposed amendment has been dispOs"d
off. and therefore, article 62 (3) reads and remains 3
wwas: “No child shall be deprived by any per sof
of medical treatment, education, or any other 5
cial economic benefit by reason of religious or
other beliefs . :

The other amendment, still on the quesn'oh of Ch‘l
dren, is on clause (4), and is by Hon. Loi%
Bwambale. She wants to delete and insert S0

words. Could Hon. Loice Bwambale please, mov?
your amendment.

MRS. BWAMBALE: Thark you, Mr. Chaum®

Mr. Chairman, in amendment 18, allow me to mov

that article 62, clause (4) be amended by just inse!”
ing a few words. I am saying a few words becat®

here on the paper it has been wntten as SOCioew-‘

nomie. Ewishi o assert that. that 1s a typmng crrof
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should be social and economuc exploitation. Hence.

in the amendment to article 62..clausc (4). page 25
we delete the words *‘Economic Explonation ™ and
insert ' ‘social and economic exploitation”” 1begto
move.

THE CHAIRMAN: Go ahead and give reasons in
support of your Motion.

MRS. BWAMBALE: Thank vou, Mr Chatrman,
for allowing me to give my reasons. Mr. Charman.
I have read the clause very carcfully and I wish to
propose that it be amended to suit and dispel the fears
I have about economic exploitation of children. Mr.
Chairman, children are not exploited only i eco-.
nomic terms. Of recent, we have noted that children
are’kept in unlawful places or in houses by individu-
als, males or females, and they arc keptand exploited
socially. We know that children move from rural
places to come and work in urban areas or towns, or
to be on the streets. And then you find that they are
being kept illegally or unlawfully, and some old men
and old women are using them otherwise - sexually,

Mr. Chairman, I have been informed.

But there are also other social things thatare happen-
ing to the children, I do not have to elaborate very
much on them. Mr. Chainman, as you read at the
beginning of Clause, the Clause 4 stating that the
Children... shall not be employed or required 1o
perform work that is likely to be hazardous or 10
interfere with their education or to be harmful to
their health, physical, mental. spiritual, moral or
socal development . | have noted these words
“social development "that having it attheend. nmkc;
it weak  In my opimion, having 1t as s, s not
protective enough of the nghts ol the cluldren so-
cially which 1 wish to insert. Mr. Chairman. 1beg to
move.

MR. CHEBET MAIKUT: Mr. Chairman. thank
you very much. Mr. Chainman. | nsc o strongly
support the Motion Moved by Hon. Loice B\\'ambgle
for only a simple reason whuch in my opunion | think
we need not to labour to argue much. Because. Mr.
Chasrman. 1t will be recalled that for long and cven
up to now children. bovs or girls. have always been
subject of abuse. Thus one [ thunk we need not really
to labour much but. Mr. Chairman. vou would recall
that men in particular are n posscssion of wh:ft
somebody used to tem veny dangerous gadgets
And so. the femal children have been the subject of

abuse socially whereser the Cluldren have beenhept

So, to me I think this provision 1s quite useful in that,
it will cater for both the economic and the social
aspect of the protection of the nghts of the chuldren.
In short, Mr. Chairman, I strongly support the
Motion, and urge all the Members to pass this one
without, I think, much debate. Thank you very
much.

MR. KOMAKEC: I seek clanfication from the
Mover of the Motion when she says, the ‘social
explortation” is understood, while frankly I still do
not sce it. Why don’t they be specific? What do they
mean by social? Because  am having difficulty, Mr.
Chairman.

MR.OBUA OTOA: Thank you, Mr. Chairman.
Mr. Chairman, 1 was also seeking clarification
because I do not know what social exploitation can
mean in this context. I mean you may employ a child
which is under age or whatever it is, that is economic
exploitation. [ want a clanfication from Madam
Bwambale what she exactly means by social exploi-
tation.

MR. NYEKO: Point of clanfication. Mr. Chair-
man, ] amalso seeking clanfication from the Mover.
She indicated that she is aware of the last two words
*Social Development™”, could I seek clarification if
she thinks of putting the social and economic up and
then at the same time maintain the social develop-
ment down  Thank you.

THE CHAIRMAN: | think that was a nusconcep-
tion. Because social development is for the benefit
of the child. the other one was the mode of exploita-
tion

MISS. NABAFU: Thank you, Mr. Chairman. [ am
not seeking clanfication but I want to probably go
ahead of Hon. Bwambale and give a bit of clarifica-
tion on thus 1ssue of social exploitation. Mr. Chair-
man. in our society and, in other parts of the World,
we have come to observe that some people take up
children in the name of being house girls or may be
they think that those children are orphans or destitute
and they would like to look after them as guardians.
What happens 1s that, they look after them well in the
eves of the public. But behind the scene thereis a lot
of social exploitation these children are undergoing.
For example, in some countries, it could even be
here. that some of these chuldren are exposed to
pomography. And if it 1s discovered it is a very sad
affarr Hon  Bwambale 1s very nght to add **social
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cxploitation”” here becanse some of these children
arcmade toundergo phonographicacts withanumnals
or with other human beings and photos are taken of
them to be published for people who are interested in
pornography. This is a true happening in the world
and we would like it to be avoided in our society, if
possible through this law.

Mr. Chairman, there are some people who say they
have taken up children in orphanages but these
children turn out to be labourers, and that is also
economic exploitation. Besides, some people think
for example, men will take up young girls say they
are going to look after them as guardians. But we
have come to discover that, once these chuldren arc
through the education, and they have developed into
adults, it will not take long before you know that
these children are actually marned to these men. So,
these men were actually bringing these children to be
their wives in the future. That is social exploitation,

Thirdly, I think that there are some cases in homes
where a child is under the care of a step-parent, and
these children have been misused. They have been
denied education, or enough time in education, and
other basic developments; and they have been sub-
jected to domestic chores which are a hardship and
they are socially bad and depriving for the children.
With that, Mr. Chairman, I beg to strongly support
Hon. Bwambale’s amendment. Thank you.

THE CHAIRMAN: But you see what we are
looking for is the real definition of the word “social
I think that is where some Members are having
difficulties.

MR. MULINDWA: Thank you, Mr. Chairman
Mr. Chairman, when we look at these article or
clauses, and if we want toamend them first of all, we
should first analyse the target, the substance it was
trying to address. In my view, this clause (4) is
targeting the exploitation of labour. So when you
look at it in full, we are trying to associate all those
things that are harmful to the children as a result of

exploiting their labour. And we have gone ahead to

enumerate them ‘health, physical, mental, spiritual,
moral’. And if you go ahead and look at clause (5),
that is why we are qualifying that, for the purpose of
clause (4) the age limit is 15 vears. So, 1 look at the
proposed amendment as uncalled for. Because the
target is to prevent exploitation of children’s labour.
Mr. Chairman, Iwouldlike Members to look at these

amendiments and ongnal proposals \\l(il the view ol
lookng at the mtention - what was the target and
what is the substance? Otherwise we shall not move.
And in that view. Mr. Chairman, T opposc the
anmendment. ‘Thank you.

‘ MR OKWAKOL: Mr. Chairman, I support this

amendment  The exploitation of the children so-
cially and ceononncallv s self evident. 1 believe that
the Mover of thi: amendment needs to have clarified

that the sexuai irassment of the children, 1 believe.
15 soctl exploitaton she was talking about. And
without liaving enumerated examples many of us in
this Assembl i+ telieve know all those instances

where childrun because of their age have been
exploited sexually: Mr. Chairman, as for the eco-
nomic exploitation of the children, there is a law
which caters tor the minimum wage of servants.
Thatisthe house servants. Very often these children
who are brought from the villages and are made
houscbovs and house girls are under paid or not pard
atalland they arc madetowork hours on end without
adequate payments. | believe this is what Hen.
Bwambale was meaning when she was talking of
ceononue exploitation,

Be that as it may, Mr. Chairman, let us consider the
cause of these children moving from the country side
to the urban arcas for exploitation. These are areas
which we need to be addressed. Many people will
realise that, because of the economic depnivation of
th= rural arcas, those people or those of us who are
educated frequently travel to the villages, and are
often confronted with families and their relatives. So
many parents sav. that they have so many chuldren
and are unable to take care of them. Would you
please. take these children and find job for them. So,
let us try to find out the causes of these problems.
Why s it that the children end up in the urban areas,
I as many numbers as they are to be socially and
ceonomically exploited? I believe, Sir. that we have
toaddress the issue of population control, and famuly
planning. If our people 1n the rural areas end up
producing more children than they can feed, more
children than they can cloth, then we shall have this
problem continuing, Maybe we haveto address, - we
have to revisit the issue of famuly planning and this
might solve the problem. [ thank you, Sir.

MR_.SAKWA NANYWAKA: Thank you, Mr.
Cha.lrman I am a sympathizer of the plight of
children. but the clarification I am secking, Mr.
Chairman, s, i many areas including Uganda.
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Whenever dignitaries public ofticers. Ministers. or
Presidents are visiting anarca. children are normallv
grilled 1nto providing entertamment. singimy songs
and dancing before these people [t v ¢ include the
word “social exploitation” 1 wm getiing worged
whether we are not going to be n trouble. How are
we going to handle this 1ssuc of using chuldren o
provide entertainment”? 1 would like to be clanticd
whether this 1s not a form of social explottation
itselt, Mr. Chairman.

DR.WANDIRA KAZIBWLE: Thank vou. Mr

Charrman. | am going to trv and put the word
““social " in relation to children i its night perspec-
tive. [ want to support Hon. Bwambale's aiend-
ment by explaimng that the word “social” here as
far as the exploitation is concerned. has to be iooked
atn the context of who 1s beneniting wocially from
exploiting these chuldren. Mr. Charrman, m our
society, people get many children because the more
children vou have, the lugher vou social rating. And
because we are looking at the children having their
nights, we have to look at it knowing the number of
children you will have so that you can look after
them. Thus, the inclusion of social exploitation of
children will make people plan before they decide on
how numy chuldren they will have m view of few
resources they have to look after them. Otherwise
there 1s even this feeling that when you ask a man or
woman how many children they have, and they will
tell you that here they do not count children. They
equate children tothe number of cattlea Munyankole
has.

Mr. Chairman, I would also like the Hon. Members
tolook at social exploitation of children in view of the
number of NGOs that are proliferating. People start
programmes for looking after children not because
they have children at heart, but because they want to
be looked at in socicty as may be the mother Theresa
of India. And they collect these children in a home,
ask for assistance and they parade as protectors of
children when inactual fact they are only heightening
their social status. So, Mr: Chairman, anybody who
will want to start an orphanage or any programme to
look after children will have to think twice if we
include the issue of social exploitation of children.

Thank you very much, I wish to support Hon.

Bwambale. ‘

MR.PULKOL BWANGAMOE: Thank you, Mr.
Chairman. I would like to speak in support of the
Proposed amendment by Hon. Loice Bwambalg, n
noting the very fact that man being a social being,
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hves msoviety which society 1s governed by certain
norms, customs. religious behiefs, political organiza-
tions and the rest of 1t In the course of intéraction
withiesoviety, M Chairian and Hon. delegates.
-~ brought vy m seaciy these children are
viinerabic not only 10 economic exploitation, but
150 10 other forms of explontation which the social
bilanket tends to cover. And, | think Members would
agree that children are normally exploited in society .
[ want to quote one example trom my culture where
gurls mour socicty are continuously subordinated in
favour of boys and Uus one I think acts to the moral
detnment of social esteem of the girls.

atid e i,

Sccondly, 1 would also want to quote one example
wiuch happened during the famine situation in Teso
where a girl of 14 was forced to marry so that the
dowry realised from the marriage could be used to
buy food. This is socioeconomic exploitation of a
child. Thank you very much, Mr. Chairman.

THE CHAIRMAN: Now, Hon. Members, you
have had a substantial survey of this. . Should we
continue debating it? The amendment is quite clear,
to delete the words “‘economic exploitation”” and
insert in their stead the words *“social and economic
exploitation™. Thatisalltheamendment is all about
[ will put the question.

(Question put and agreed to).

THE CHAIRMAN:There is a further amendment
to Article 62 (7) by anumber,of people: Hon. Tezira
Jamwa, Hon. EllyKaruhanga Hon. Fiona Egunyu,
Hon. Maliro, Hon. Matayo Kyaligonza, Hon.
Loice Bwambale, Hon. Kirenga, Hon. Baguma
Isoke, Hon. Mavenjina, Hon. Anifa Kawooya and
Hon. Mazima. This is a Motion to amend clause 7
of article 62. [ will give the Floor to Hon. Tezra
Jamwa to-move the amendment.

MRS. TEZIRA JAMWA (Women - Tororo):

Thank you, Mr. Chairman. Therc is some slight
change in the amendment. After serious consulta-
tions with the Legal and Drafting Committee and
through discussions . we have agreed on the new
wording of Article 62, Clause 7. Instead of deleting,
the whole Clause 7, we amended it as follows and,
Mr. Chairman, the corrected amendment has been
already circulated. The corrected amendment reads
“‘The State shall accord special protection to or-
phans and other vulnerable children.”” Mr. Chair-
man, we seek to delete the second and third line in
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Clause 7 of Article 62, page 25, and substitute
thereof the following clause: *“The State shall ac-
cord specxal protectzon to orpham and other vul-
nerable chlldren

THE CHAIRMAN Members, no doubt know
what the text is that they are Uymg toamend. Isthat
seconded?

AN HON. MEMBER: Seconded.

THE CHAIRMAN: Okay, would you like to give
your reasons?

MRS. TEZIRA JAMWA: Now, Mr. Chairman,
before I read out my reasons I want todefine the word
“‘yulnerable’’. To us the sponsors of this amend-
ment “vulnerablechildren’” include abandoned chil-
dren, displaced children because of ravages of war;
and who are sometimes crammed in camps which
keep children affected by natural disasters like fam-
ne, mrl‘.hquake etc. Children affected and infected
by the killer disease AIDS. stabled chuldren,
assaulted and battered children. Mr. Chairman, the
listis endless. We seek todiscourage the institution-
alisation of orphans and other vulnerable children
under the guise of providing for their welfare. Mr.
Chairman, most orphanages and homes have been
mismanaged and used as income generating projects
for whom the beneficiaries are not the children. Mr.
Chairman, those institutions have also proved detri-
mental to the psychological development and well
being of the child. Mr. Chairman, if children are
confined in these institutions they are deprived of
love, proper care and protection and often times.
because they have been confined to these institutions
for too long, these children also lose touch with their
relatives and consequently are disinherited and lose
their property to marauding relatives. They also
develop withdrawal and fear ‘to face the outside
world" when they come out of these institutions.
Thereis:also evidence that such children are viewed
as tools of earning and producnon when they are
conﬁnal in these speeial msmutmns

Mr. Chairman, if there was any assistance at all for
those children it could be channelled through family
structures. At this juncture. Mr. Chainnan. we
therefore implore the State to encourage policies
directed to communal support system to assist the
orphans a and other vulnerable children. Mr. Chair-
mah, | beg to move the amendment and appeal to the
Hon. Delegates to support this noble cause for the
sake of our children. Thank you.

THE CHAIRMAN: The Motion is clear. Yes,
Hon. Rukutana.

MR. MWESIGWA RUKUTANA (Bushenyi
county): Thank vou very much, Mr. Chairman.
Though [ agree with the pnnciple behind the Motion
| unfortunately oppose it because we should know
that once we enact this Constitution, it becomes law
and enforceable. Now, to say that every child should
take the State to court to enforce these things is to say
the impossible It s so wide and as we have already
said, like in free education, the State now cannot
afford. We area poor nation, we cannot afford these
things. In principle we may want to do them but we
should know that we cannot afford. So, in order to
avoid a multiplicity of cases which actually will go
against the State if we are to follow the Constitution
and the law, the law should cater - the law should
provide that Parliament at any stage can make laws
to safeguard these interests as and when the State is
ready to do that. So, Mr: Chairman, 1 am sorry to
state that I find no harmin the Article as it is provided
in the Draft Constitution. Let the law be the one to
provide or cmpower Parliament as and when to keep
onmaking laws to protect these interests. Thank you
very much, Mr. Chairman.

MRS. JANET BAGARUKAYO (Ntungamo
District): Mr. Chairman, 1 wish to register my
oppositionto the amendment ofthe Article. I feel that
our problem now in Uganda is that the number of
orphans that we have, we donot even have a solution
to. And when you look at vulnerable children, there
are very many categories of vulnerable children. So,
Mr. Chairman, to avoid too many things coming into
our Constitution which we are unable even to cater

for, let us avoid this and have the Clause as it is.
Thank you very much:

MR. MALIRO: (Mwenge North): Mr. Chair-
man, Iam one of the cosponsors of this amendment
and Mr. Chairman we had very great reasons why
we moved this. The clause as it is in‘ the Draft
confines usclf 1o the orphan children and, Mr.
Chawrman. not all orphans are needy and not all non-
orphans arc not needy. We had n nund desttute
children like the children you see on the streets eating
fromthegarbage Thatg group 1s not very big but they
arcreally suffering and they are verv destitute. Ifyou
went 0 town. Mr. Chairman, and you se¢ a mad
woman with two chuldren, there is already one in
Kampala here having twins - the woman is mad, she
has twins. Now. according to this law which cares
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for orphans these children are not orphans. therefore
they are not coverad anywhere Now M Chaar-

man, these - (Interruption)-.

THE CHAIRMAN: Hon. Malirothere is informa-
tion on the Floor from the Member who knows the
area very well. ‘

CAPT. BABU: Information. Mr. Chairman, I
would like us to handle this question of the destitute
children and the street children very carefully. We
have experts who work on this question every day.
The problem, Mr. Chairman, is not the people on the
Streets or the street children. the problem has been
institutions where we take them. [ will give vou an
example, Mr. Chairman, that a lot of destitute people
are taken to institutions some of the institutions we
have broken down and before you get back to town
the destitute people have got there before vou. For
the street children, Mr. Chairman, some of them are
Categorised. Some of them are actually sent out and
exploited to beg in towns. Others have run away
from home and others are actually kids who are
orphans. The true orphans now belong to certain
homes, the ones you see in town sometimes are with
their parents standing on the side of the street and
being sent to beg. Now, when vou talk about this
Programme [ would like to say that Kampala City
Council, for example, has a complete program on
this particular topic and they are trving their level
best to get these children in institutions. What is
Missing is the size of the institutions where they can
take them Kampiringisa is dead. Naguru 1s having
Its problems and I think later on somebody who has
beenin the Ministry of Labour who s here could give
Us some technical information on this so that we can
See the problems. Thank you very much.

THE CHAIRMAN : Hon. Maliro will vou windup

Your contribution before we come to the Hon. Mem--

ber? o

MR. MALIRO: Mr. Chairman, I thank Hon. Babu
fOr that information but I think that is a policy which
5 being operational in Kampala City which 1s not
fecessarily working inall towns in Uganda and what
We are saying is that, we are not saying that all
Children who are on the streets must be cared for, we
are saying we care for the destitute and if vou looked

At the definstion which we had, this was mtended to

"elude the children whose parents cannot be traced
ut whom vou cannot confirm that they are orpluus
Sothat they are not covered anywhere. The policy m

Kampala 1s good but it is not operative in other
places InFort Portal wehave many And | have seen
them in other towns, even in Kampala there could be
some who are not cared for.

Now, Mr. Chairman, why we are very serious about
this point 1s that in the long run it will just be a matter
of somebody who is just a kind person, a good
samaritan, to pick them. But there is no where in the
law where they are covered as destitute children.
Here we are trying to cover orphans but some
orphans belong to big famulies, rich familics, and
they can survive. Some orphans cannot survive; but
thereisa person whois not an orphan whose parents,
if they exist, are so poor or where the children have
been deserted the mothers, these single mothers,
sometimes when they are deserted by the people who
made them pregnant they also desert the children and
disappear and the children remain on their own. So,
Mr. Chatrman, I think we should think about this
carefully and find a solution for them. I support the
Motion, Mr. Chairman,

MR. BWANIKA BBALE (Katikamu North):
Thank you very much. Mr. Chairman, I rise to
support thc amendment as submitted by Hon. Tezira
and her Colleagues. Mr. Chairman, | think the
expenience we have here and the reasons why we see
thosechildren on the street and many others suffering
elsewhere 1s because the government has not come
out firmly to attend to these problems of these
children. It 1s therefore important when we are
making this Constitution to include a clause which

* really commits the Govemment or the State to be

responsible. Forexample, attempts have been made
to get those children you see on the street, and may
be resettle them but because the law is not strong
enough they find their way back to the street.
Therefore if we make a commitment in the Constitu-

tion [ think the Parliament will be sitting down and

putting a strong law which will cater for these
children.

Mr. Chairman, let me say a little about the street
children. Those street children you see many of them

~ arenotorphans, they are coming from homes. Others

come from disturbed areas where the war took place
especially Luwero and the Northemn and Eastern
part of the country. So they are a result of economic
and political problems we have been having in this
country Therctore, if wearemaking a € ‘onstitution,
we should address those areas which really make .
these chuldren come tothe street. Theidea ofbuilding
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institutions should not be considered at all because it
is not a solution. Now, if you go to Naguru Remand
Home we have got 300 rounded up children from the
Cityand they are just crammed there in a small room.
Some of them are suffering from scabies; there 1s no
food and the government cannot attend to these one.
The best solution, Mr. Chairman, which we can
address ourselves to is the community involvemnent.
Community involvement is the solution and it is in
that respect that the NRC allowed the Vice Chaur-
men now to be secretaries for chuldren atfairs. just
disregarding the institutions

So, Mr. Chairman, I think [ am in support of this
amendment and I think the Delegates should really
support it so that the Government takes a firm
commitment to assist the orphans and other vulner-
able children. Thank you very much.

MISS. LUBERENGA KABIRISI (Women
Bushenyi): Thank you, Mr. Chairman. [ seek
clarification because I ama bit puzzled by the moved
amendment. Much as I agree with the Movers that
some people have abused these institutions, I would
like them to clarify to me what they mean by special
protection. Because in the area where 1 come from
‘we havecases whereby you have children whoare on
their own because they have lost both parents due to
AIDS. So, since they seem 10 be advocating for the
banning of any form of institutionalisation and since
we seem 1o be overwhelmed by these AIDS orphans,
if the State does not provide, like the original article
was proposing, if the State cannot provide these
institutions to take care of these children, how are
they proposing that we take care of them?

MRS.EGUNYU (Women Delegate - Kumi):
Thank you, Mr. Chairman. Mr. Chairman, Iam one
of the sponsors of this Motion and we sought to
provide for the State to assume responsibility for
these children simply because leaving it as it is
presently stated in Article 62 (7) that the state shall
protect such children does not establish who the law
is going to give such responsibility because even
whenthe laws made by Parliament have tostate what
persons or authority takes responsibility or who in

w has the obligation to care for these categories of
children. *

We looked at the position of most of these children.
These are children who may not have parents. These

arg children whose relatives may have rejected or

have failed to take care of thém. So, we say that by

giving the State the responsibility then the State
would give that special protection, for cxample.
cither by s fepislating either through policics or
encouraging community support system instead of
having these children institutionalised. And we looked

-at the data collected by the Child Laws Committee

and found out that at lcast scventy homes are
operated by NGOs but these homes have become so
commercialised that they were relving on the plight
of the children to advance - to eam the‘proprictors of
such homes an :income. And we found. that most of
these cluldren were abused and mn the long run they

had to be resettled in the societies from which they
came especially as they go towards adulthood be-
cause the law is such that you cannot keep a child in
care above sixteen years of age. So, children above

sixteen years of age have to be resettled but when it

comes to the tune for resettling them there are a
number of problems. They have always developed
the withdrawal syndrome. They cannot fit in the
community because they have been withdrawn for
so long. They have even been disinherited or their
property has been appropriated by the relatives and
you finditis very difficult for such children tofit into
homes. So. we felt that we had to discourage the
wstitutionalisation of children because it had failed
to address their problems and it was time the State
came up to take responsibility for such children.
Thank you, Mr. Chairman, c

MR. SSEBAANA KIZITO (Makindye Division
East): Thank vou very much, Mr. Chairman. Mr.

Chairman. L am of the opinion that Constitutions are

sacred documents; they are documents whose inter-
pretation cven requires special courts. Therefore. |
thuk that i 2 Constitution like this what we should
do is to make broad statements of legal policies and
then the specific will be done by Parliament. That s
why, Mr. Chairman, although I recognise that we
have a problem on our hands in Uganda of destitute
children, of children on the street of children who
want special assistance, I recognise all these as 3
pohnglan but I think that we should not make a
Constitution which is too easy to break. Because if
you put such a paragraph or a provision in the
Constitution. it will be so easy for the State to break
it because immediately the State is unable to look
aﬁgr these children, it is already breaking the Consti-
tution. Thercfore, 1 do not want to support this
although Isupport the fact that Uganda asa country,
as.a society. we have got responsibility to look after
0urcanQrcn because these are citizens of this country
but I think we can legislate this somewhere else.
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There is a bodv known as Parliunent. mn case some
people did not know. which can legslate the details
- of such chuldren and any other problems. [ do not
think that we are gomg to cure all our ills of society
~ through this constitution makmng process. There-
* fore. I donot support to put that Article herealthough
I would support having a lepi:Lition clsewhere in
connection with this matter Thank vou, Mr. Chaur-
man.

MR. KIRENGA (Mityana North): Thank you
very much, Mr. Chairrman. Mr. Chairman, although
1 am one of the sponsors, 1 would like to allay the
fears of those who are opposed to this Mouon by
suggesting an amendment to the effect that the *State
shall progressively...” so that thosc who fear that the
~ State cannot afford immedsately will be satisfied
when 1t 1s done in stages as and when 1t 15 able to do
S0.

MR.- MED KAGGWA (Kawempe Division
South): Thank you, Mr. Charrman. I would want to
* oppose this amendment and advise the sponsors on

~ the following grounds. First of all, the Clause as it

. appears in the Constitution gives a wider latitude of

. taking care of what they want to take care of. If we

g0 by their amendment, | think 1t will be too narrow.

When we talk of the law here and in fact the way it
is framed, it would assist Parliament. Parhament
will have to make a law and give various situations
but when you put it here in the Constitution you run
a risk in that those not mentioned may not be taken
care of and I do not think everything should be in the
Constitution. More specifically, we should give
Parliament the opportunity because society is chang-
ing. Secondly, these are days of liberalisation. We
should accord opportunity to various institutions to
" do certain jobs rather than limiting everything to the
State. So, on those grounds | would advise the
- sponsors of this to reconsider and leave the Clause as
itis stipulated in the Draft Constitution. Thank you,
Mr. Chairman. ‘

' DR. FABIUS BYARUHANGA (Kitagwenda
county): Thank you, Mr. Chairman. 1 wish to
" suggest an amendment to the amendment which
" would read as: “The law shall accord special
Protection to orphans and other vulnerable chil-
dren’". Instead of the ;" State shall ... we have the
“Law shall...”

THE CHAIRMAN: You see as it stqnds in‘ thc
Draft, the emphasis is on the law according special

protection. The amendment moves it to the State.

Now, Hon. Dr. Byaruhanga is suggesting an amend-

ment that instead of the “*State™” it would be *“The

law shall accord special protection to orphans and

other vilnerable ‘children™. In other words he just

wantstodelcte (hl, word “*State’” and insert the word
“Law™

DR. BYARUHANGA: Yes, Mr. Chairman, be-
cause when we use the word **State” we bind the
“State”” and when we use the old Draft we narrow
ourselves to orphans. Now, this one would be taking
care of other vulnerable children who are not or-
phans and would not hold the State at ransom.

THE CHAIRMAN: [s that seconded? I can see a
seconder. Okay, 1t is seconded. I think the honour-
able Member is saying that the text was too narrow;
it was referring only to orphans. The amendment
seeks to tmpose responsibility on the government,
Heistryingtobe neutral by saying ‘‘ Parliament shall
pass laws which have special protection to chil-
dren". It was seconded. Hon. Mateke, do you want
to speak to that one or you had something else? We
arenowtalking about Hon. Dr. Byaruhanga's amend-

ment.

DR. MATEKE (Bufumbira South): Thank you,
Mr. Chairman. [want to oppose it, Mr. Chairman,
because 1 feel the State must commit itself to look
after these orphans and street children. I do not
imagine how you can take the law to court but you
can always take the State to court. So on that basis

I oppose 1t.

MR. WAMBEDE (Bungokho North): Thank
you, Mr. Chairman. Mr. Chairman, I think I will
oppose Dr. Byaruhanga’s amendment of replacing
the State with the Law. Mr. Chatrman, there are
many people be it chuldren or grown ups who are
completely helpless and I believe it should be the duty
of the Statetotake care of these people. Youmay say
that we have institutions that may. cater for these
categories of people but in most cases and to the best
of my knowledge, I have discovered that the organi-

sations or the institutions that are given the liberty to
take care of these people, in the end abuse them. You
have heard of fund raising in aid of street children,
every other day, but nothing concrete has been done
for them. Last year, we read of a Reverend Father
in Luwero who had taken over children to cater for
them in an orphanage but instead turned out to defile
thern. Sometime back there was a wrangle between
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Reverend Fathers again, one claiming a group of
Street children was belonging to him, the other one
saying they belong tohim too. Ask yourself why are
they are grumbling over this? [tis because they haye
turned them into bonanzas. They are instead exploit-
ing them. So, I feel it1s the duty of the State to come
up and really put up provisions and take up respon-
sibilities of caring for these people. Thank you, Mr.
Chairman.

MR. MUSUMBA (Buzaaya County): Thank you
very much, Mr. Chairman. Mr. Chairman, I wantto
support the Motion or the amendment as put forward
by Hon. Dr. Byaruhanga. When the Conanlnon
says ““The Law shall accord special protection™,
Mr. Chairman, my understanding is that it is now the
duty of Parliament to sit down and legislate or make
special provisions in whatever law it makes to see
how best the orphans and other vulnerable children
shall be protected and shall be provided for. It would
be too strong today if we sat here and said *“The State
shall accord this special protection’ because the
arguments that were on this Floor on Friday relating
10 education have in a way some merits with regard
to the present situation - (Inferruption)

CAPT. BABU: Mr. Chairman,  would like to give
the honourable Member on the Floor information
that the point of Parliament he.is making is so
important that people should realise as you ask the
State to become a welfare state you must at the same
time know that you are sentencing us to paying
higher taxes. I would like us to be very careful when
we are creating a welfare State, we must at the same
time know that when this welfare State takes root, we
shall pay higher taxes and this is a very important
point that whenever we ask for this we must be ready
to pay for it. Whilst, I accept the welfare state |
accept that we can go ahead and put it in the
Constitution but when it comes to paying tax please
do not refuse. Thank you very much.

MR. MUSUMBA: Thank you very much, Mr.
Chairman. Mr. Chairman, I thank the Hon. Babu
for that contribution and I wish to add that we are not
desirous of creating a welfare state in Uganda. Allwe
are saying is let us give Parliament a latitude to
determine, depending on the social and economic
circumstanées obtaining in the country at any mate-
rial time, what is best and what is practicable for
these vulnerablemembers of our society. Thank you
very much, Mr. Chairman.

MRS. SEBAGEREKA (Women - Mukono):
Thank 'vou very much, Mr. Chairman. While 1
support the amendment that the State shall accord
special protection to orphans and other vulnerable
children, I would like to - (Tnterruption).

THE CHAIRMAN: No, what we are debating
now 1s an amendment by iHon. Dr. Byaruhanga.

MRS. SEBAGEREKA: Well, that is what I am
going on to say. | support Hon. Byaruhanga’s
amendment that the law should protect the orphans
and vulnerable children and needy children but the
State shouldn’t. All the children belong to the State.
The children by the virtue of being born here they are
State children whether needy, whether orphans
whether vulnerable but the law should accord special
protection to the orphans, to the vulnerable chuldren
and to the needy chuldren, 1 strongly object to
orphans bemg up-rooted from their own environ-
ment and taken 1o institutions. I have visited these -
nstitutions. I have been in touch with these institu- -
tions and there are so many atrocities and inhuman
practices betng done to the children in those institu- -
tions. | would like the State or the Government to put
nplace amachinery that wherever those orphansare
or those vulnerable children are, they should be
monutored so that those children are granted or are -
given proper protection, proper love and care. And
I feel, strongly, that they should be in their own -
environment, in their own homes other than them
being up-rooted and taken away and they lose touch
wth reality. | thank you, Mr. Chairman.

MR. KAVUMA (Kyadondo South): Thank you,
Mr. Chairman. I support the amendment moved by
Hon. Dr. Byaruhanga because, Sir. I think experi-
ence has shown us that when you heap too many
responsibilities to the State, the State becomes the
most mneffective and inefficient machinery of run-
ning the affairs or whatever you allocate toit. [ prefer
the format of leaving it to Parliament because then’
We are'saying at any particular given moment Par-
liament shall be ina positiontodetermine whgshould

take this responsibility. It can even apportion it
between the State and NGOQs.

We are in a period of libetalisation. Mr. Chairman.
Idonot want this Asscbly to pass provisions which
are contrary to that accepted prnciple, not only
locally here but also mtemationally. 1 think we are
assuming too much that our State can come and take
allthese responsibilities and we are real ly goingtobe
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disappointed when it cannot actually perform. With
those reasons. Sir, I beg to support the amendment
by Hon. Dr. Byaruhanga and to request Hon.
Members to see the good sense in being flexible in
what we do in this Constitution. Because if we left it
as it is, even when the Statc comes down to Parlia-
ment with a legislation, that piece of legislation is
going to be confined to what is in the Constitution.
Weshall have tied the hands of the legistators not to.
depart from.apportioning responsibility to the State.

Ithink it is a restrictive provisien which we should
not allow to pa.ss in a document called the Constitu-

tion, Ithank vou, Sir.

MR. KAIJA (Kibanda County): I do strongly
support the amendment where a law is provided to
take a safeguard for these orphans and vulnerable
children. I feel we have too many problems involved
Inmaintaining orphans and vulnerable children when
a State is committed. And therefore, 1 do strongly
support that a law be put in place by Parliament that
shall safeguard the situation. 1t is really alarming
when you are going through Kampala to find a lot of
Aftrican children who are really citizens lving on the
floors urinating on the floor. This is terrible. So. I
feel people whoare lacking shelter. clothing, food. be
provided for somewhere, sor‘n;:hmv

Moni(oﬁng teams should be put in place throughout

the country so as to monitor what is going on. Some

of these people who eat from dust bins. are really -

going to, sort of, contaminate our socicty in a way
that these people are becoming thicves. Atnight you
cannot move, So, in a way that is a terrible contami-
nation or pollution. Thank you very much.

DR. ODUR (Dokolo County): Thank vou very
Much, Mr. Chairman. Mr. Chairman. I have read
this clause again and again and 1 think we are
dcp'lmng from what the Qdoki Commission very
Properly identified. That we have too many orphans
ithis country and they have sought to finda solution
aStohowwe cangoaboutit. Anditis important, first
of all, to know or to acknowledge that there are
“‘Stltutlons, institutions like UWESO. These should
be encouraged to handle the problem of orphans.

en secondly, we know that actually some orphans
do not have homes so when you say that orphans
should g0 home, they should be cared for by the

SOCiety, this is going to be very difficult 1 therefore,”

My Chaimngan, would not cticoutage that we adopt
Ay kind of gmendment. [ would rather encourage
t we maintain the onginal text as it was recom-

Mended by the Odoki Commission. Thank vou very
Much,

THE CHAIRMAN: Let us have one speaker. Let
us hear Hon. Pulkol who has got some special
knowledge on this subject.

MR. PULKOL (Matheniko County): Thank you,
Mr. Chaimman. [ would like to oppose the amend-
ment moved by Hon. Dr. Byaruhanga. One, to limit
itonly to law is really so restrictive because there are
other ways in which the State can accord special
protection to children who are orphans and those
whoare vulnerable, for example, cven through fiscal
policies or even creating an enabling policy environ-
ment or encouraging other non-governmental or-
ganisations or other institutions of government toput
action or programme to support these children, not
only a law. It goes beyond law. Besides, govern-
ments all over the world, in 1990 committed them-
selves, the Heads of State in New York committed
themselves to making national programmes of ac-
tionto support these children and practical measures
to strengthen partnership between governments,
donors, NGOs, communities and so forth and put
congrete programmes not only laws per se.

So, the way the amendment is being proposed as [am
one of the sponsors.1s flexible enough to allow a
Parliament at any given time to define what they
think special protection will be. It could be in a form
of passing a law, could be in form of action pro-
gramme, it could be in any other form but also the
Odoki Commission draft limits the protection only to
orphans. And that is why the proposal that we are
bringing forward s that the State shall accord special
protection. That special protection will be left to the
Govemment of the day, the Parliament of the day to
define at that given time is going to be, going to
constitute. So, I think Members should not just fear
saying they will be commuitting the State. Even for
example the government will say we have passed
alreadyalawtothis. Forus asagovernment wehave
accorded special protection to these children. It
could be enough but it could also go ahead to putting
this within the national development plan,
priontisation within the budgeting processes and so
forth or creating that kind of enabling environment.

To commut these children to whom it may concemn is
really the disaster that has befallen Uganda for many
years. That, to whom it may concern - but who is
concemed if the State will not be concerned? So, I
think 1t 1s important that we take this as, “‘the State
shall accord special protection to orphans uxd other
vulnerable children™™. Itis an improvement of what
is already n the Draft and it is flexible enough to
allow that kind of mterpretation.
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THE CHAIRMAN: You have made your poumt.
Now, I think we have had a wide ranging debate on
this one. If we went on we could go on and on. 1
would suggest that we pronounce ourselves on this.
We have an amendment which was moved by Hon.
Tezira,Jamwa and many others. Then there s
amendment of that Motion on the Floor by Hon. Dr.
Byaruhanga. The original amendment sought to
recast Clause 7 in the term that, “The State shall
accord special protection to orphans and other vul-
nerable children’. The oniginal provision in the text
was that, ‘The Law shall accord special protection

to orphans and encourage the establishment of

special institutions to provide for the welfare,
upbringing and education of the orphans'. Now,
this one seeks to forget all about the institutions and
also forgét all about the law but puttng the respon-
sibility on State to do so. Hon. Dr. Byaruhanga is
seeking more or less toadopt the amendment by Hon.
TeziraJamwa and others but shiifts the responsibility
from the State and leaves it to Parliament. This is
what itmeans. Whatitmeans is that Parliament shall
pass laws that shall accord special  protection to
orphans. In other words a shortened form, would
bave been the Parliament having the powers to make
the laws. That being so, we shall pronounce our-
selves first on the amendment by Hon. Dr.
Byaruhanga. Ifthat carried there is very little we can
do on the original Motion because it will be carrying
the original Motion except for the word **State™
being replaced by the word “Law™.  Are we all
together? - (Interjection) - No, no. If we allow one
how about the others? Let us at this juncture really
pronounce ourselves on Hon. . Dr. Byaruhanga’s
amendment. I will put the question.

' (Question put and agreed to).

THE CHAIRMAN:No, | have already ruled. If
you want to challenge you stand up. If fifty-one of
you challenge my ruling, that is what the law says,
you stand up. Fifty oneand above. The ayes had it.

“Now, the position being that Hon. Dr. Byaruhanga's
Motion was substantially the same as the amend-
ment except for the word ““State””, if we so desire we
can now pronounce ourselves on the Motion. Shall
I put the question? Now, I will put the question.

(Question put and agreed to).

THE CHAIRMAN:At this stage Hon. Delegates
we have come to the amendments to that text as they

appear on the arculated sheet. ‘There was only,
apparently there s a proposed amendiment which
was not seen by the Legal and Drafting Committee,
it was from a group of Members headed by Hon.
Winnie Byanyima. We shall have to get a reaction
from the Legal and the Drafung Conunittee, 1t s
supposed to be an addition of another clause to say
that every child, regardless of sex, shall have a nght
10 a share of the deceased parents property. Let me
hear from the Chairman of the Legal and Drafting
Commuttee whether this came to them or it did not.

MR. BEN WACHA : Mr. Charrman, l amsorry we
did not see thie proposed amendment and we had no
chance of discussmg it -(lterjection)-. Son)'.‘ Sir,
we didnot see dus amendment and we did not discuss
it. ’ ‘

MR. BABU (Kampala Central): Mr. Chairman,
that amendment has not been circulated to some of
us and, secondly, we did request here very strongly,
and we implored all Hon, Members that all amend-
ments should go to our Legal and Drafting Commuit-
tee so that they can make our work casier. We are
now going back where we started to start debating
whether these amendments should to the Legal and
Drafting Commutice and I would like to move, Mr.
Chairman, that ttus amendment be checkered or we
request the owners to withdraw it if it has already
been by-passed. Thank you very much. |

THE CHAIRMAN: Hon. Byanyima what have
you:to say to that because I think - (Interjection).

- MISS. BYANYIMA (Mbarara Municipalit)l’)i

Thank you, Mr. Chairtan.I beg the indulgence of
the House on this matter. Mr. Chairman, this
particular amendment came out of a mecting which
we had between several male Delegates and Women
Delegates. And the backgroundtomoving thisamend-
ment was that we recogmised that property is very
fundamental and basic. The protection of pnivate
property was somethung that we feel is very impor-
tant and thatut should be at the attention of this House
nwriting the Constitution. And we strongly felt that
property is acquired in two ways, it is inherited o it
Is acquired through work. We felt that in fact very
many children are denied that right to inhent prop-
erty and it would be a great loss when we consider the
article on children and fail to protect the prnivate
property of those children whether they be boys or
girls, whcthcr they be bomnin a marnage or outside
the marriage but that the right to the private property
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of children should be protected by this Constitution
and ifwe failed we would reallv be failing inour task.

So, I beg the indulgence of this House that although
the Legal and Drafting Committee have not seen it.
that in fact this House is the one mandated to write
the Constitution and that the Legal and Drafting can
also consider it with us. It was not our intention to
hide it from them but we happen to have met a day
after the Legal and Dralling Comnuttee had met and
came up with this amendment. Smcee it 1s very short
and it is just a single sentence. Mr. Chairman, we
could read it out and you considerit. | thank you, Mr.
Chatrman.

THE CHAIRMAN: No, T do not think it is the
length really which is at stake here, it is the principle.

But I think. of course. the House has a nght to grant

special permission, if the House so wishes.

Hon.- Karusoke are you suggesting something?
No, we are on the preliminary stage, we have not
even considered whether it should be moved as a
Substantive Motion. '

MR. KARUSOKE ( Ntoroko County): Mr. Chair-
man, Sir, I was among those who met on Thursday
todiscuss this matter and to decide and recommend
that it be brought here as an amendment -fInterrup-
fion)-,

THE CHAIRMAN: But the Commuttee has met
Several times since.

MR. KARUSOKE: But then. Mr Clhairman, [am
also aware that since the time we met, the Legal and
Drafting Committee has been meeting and this
Mmatter should have been brought to the Committee.
Itherefore go with the rest of the Members that this
matter still goes to the Commiittee before it goestothe

plenary.

THE CHAIRMAN: Anyway let us put it this way.
I'think we shall waste a lot of time. The Legal and
Drafting Committee is still continuing, we may
Pronounce ourselves on Article 62 but that does not
closeit for ever, Should the matter come up, asa very
important matter, I am sure this House can revisit
that particular provision but it would be good if we

hear, the advice of the Legal and Drafting Committee

use it raises many other issues.

DOCS a parent who transfer these property before he
dies have to take into account the provisions of this?

You see. it is not as simple as that. On the face of it,
it may appear quite nice but in terms of law, the
implementation of it could a lot of difficulties.  So, 1
would rather, the legal and Drafting Committee had
alook at it and if it comes as a matter that must come
then we shall revisit that Article and re-open it.

MISS BYANYIMA (Mbarara Municipality):
Thank you, Mr. Chairman, I do accept your advice
i we conld stand over Article 62 and continue while
the Legal and Drafung Committee consider that
amendment, [ am quite willing to go along with the
advice. Thank vou, Mr. Chairman.

THE CHAIRMAN: You see we have takena long
time on this Article, nearly two days really and we
have come to the conclusion of Article 62 with some
amendments: 1 was proposing that we pronounce
ourselves onittostand part of the Draft Constitution.
If the question arises that we must re-visit it, we can
do so at the reconsideration stage but the issues [ am
trying to raise are these, for instance, where a man
and his wife have, may be, just one house which is
held under a joint tenancy, on the death-of one it
automatically transmits to the other. What is there
tobetransferred as property. Theseare issues which
have to be looked into. It is not as simple as that.

So, I would suggest that we proceed to pronounce
ourselves on this one but also ask the Legal and
Drafting Commuttee to come back with a report
while we proceed. In fact, there are several articles
we have said we shall revisit when they come up, if
it 1s necessary then at consideration stage. It may
even be found that it is not necessary to put it here,
may be it is better off being put as an obligation on
parents elsewhere other than being put as a right to
children who cannot enforce it because of other
factors that I have justmentioned, a few of them. So,
I would rather we did it that way. I do not see any
serious objection to my proposition. Shall Inow put
the question. - I put the qumon

(Question put and agreed to)

THE CHAIRMAN:So now, article 62 stands part
of the Draft Constitution subject to being re-opened
if the circumstances so dictate. Having successfully
handled the children’s interests, I think ‘I would
suggest that we break now for lunch and resume at
2.30 p.m. We adjourn until 2.30 p.m. Thank you.

(The Assembly adjourned and resumed at
2.30 p.m)
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THE CHAIRMAN: Let us call the meeting to
order. Now, Hon. Delegates, this afternoon we
disposed of and adopted Article 62 to stand part of
the Draft Constitution and it so stands but you do
recollect that the Deputy Chairman on the Legal and
Drafting Committee did suggest that on completing
62, we should revisit Article 58 Clause (10) which
werereferred by this House tothe Legal and Drafting
Committee for redrafting, both in terms of language
but also in concept.

There was a fear expressed about double jeopardy
and the question was whether the provisions as they
stood sought to cure the problem or were not prop-
- erly framed or they were inadequate. Now, I would
like to give the Floor again to the Chairman or
Deputy Chairman of the Legal and Drafting Com-
mittee to remind us of what went on in the committee,
then we dispose of that before we go on to look at the
subsequent articles namely; articles 63 and so on
where Amendments are still continuing on the basis
of the amending sheets that were distributed last
week. I will give the Floor tothe Deputy Chairman
of the Legal and Drafting Committee.

MR. WACHA: Mr. Chairman, thank you very
~ much. Mr. Chairman, as I'reported this moming,
this matter was referred to our committee for redraft-
ing and secking ways of reducing the possibility of
the existencé of double jwp;;rdy u respect o S8(Y)
and 58(1)0. Now, we looked at it and tried to reduce
Article 59(10) specifically to provide for discipli-
nary action against members of the Armed Forces.
However, where we preserited this matter to the
sponsors of the Amendment, they still thought it did
not go far enough, and now they have come with an
Amendment deleting Article 58(10).

Mr. Chairman, I think it is proper that I should also
report to this House that the matter has had opinions
expressed by the Solicitor General and according to
the Solicitor General, he feels that the matter should
be deleted on the grounds that this would give the
Military Tribunals confidence to operate properly as
a court and that if it is necessary, the Military
Tribunals and the ordinary courts could be linked by
law and not by.the Constitution by way of appeals
going from the military court to the ordinary courts,

That said, Mr. Chairman, i would want to remund
Members that these types of articles. this type of
provisions occur or have occurred inall our previous
constitutions. Members will recollect that in 1967.

CONSIDERATION OF THE DRAFT CONSTITUTION

there 15 a provision under Article 15, Clause 12(c)
which provides for this, and under the 1962 Consti-
tution, there is a similar provision under Article 24,
Clause 12 (d) . Now, removal as advised could
possibly remove the prospects of double Jjeopardy
but according to our committee, would leave hang-
g what could happen in respect to disciplinary
action whuch may be needed in respect to members
of the disciplined forces. Thank you, Mr. Chairman.

THE CHAIRMAN: Thank you, Hon. Ben Wacha.
The point, if I may attempt to give a bit of guidance,
is that you must first read Clause 9 and Clause 9 is
saying that what they call double jeopardy, you
should not be brought back into court and be retried
on matters over which you have been tried and have
neither been acquitted or you have been convicted of
that offence. So, that, really in summary, is
protecting a person who has gone through the ordeal
of a tnal not to come back on the same facts or
cireumstances to be subjected to a further trial. But
(10) 1s saying that that does not stop a soldier or a
policeman or a prisons officer, if we put in the real
@ngs we are looking at really, being tried even if he
had been punished inaccordance with their own
nternal disciplinary procedures. That is what (10) is
saymg. It does not shield a soldier to be tried again
on the same facts and circumstances by a civilian
court. even if he has been punished by the regime he
seives cithicr nulituy or Police, except that when
deciding on the nature or the quantumof the sentence
or puishment, you take into account the purushment
h§: has served or the sentence he had served under the
disciplinary procedures. That is what (10) 1s saying.

Now, there was an attempt to put it the other way
round lthat evenifyou have served under a civilian
court judgement, if you come back and you are a

soldier, nothing stops them demoting you or dismiss-

Ing you from the force. I think that some people were
looking at that from the other side. It would appear
there has been no agreement in the Legal and Draft-
ing Committee and the sponsors of this are saying,
delct; the whole thing; leave (9) as 1t is. Now, the
questionarises, if you leave (9) alone, does it prohibit
anynter-relations between civilian courts and disci-
p‘l‘mcd' forces tnbunals which may carry out puﬁiSh‘
ment in. relation to ¢onduct or circumstances that
warrant. or does it lcave open for Parliament to pass
laws to enable a situation where trials can still take
p‘lacg or punishment can be imposed, be it by the
diseiplined forces on their members who have al-
ready been convicted . of an offence under. civilian
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courts, or the other way round where they purnush in
their own disciplinary manner and then still you are
taken to a civil court and found guilty and either
imprisoned but only taking into account the fact that
you have already suffered some punishment?

Tﬁat, Idonot knowwhether am being clear, but that
is the import of these two. So. those are the
°0nteﬁding interests really, and I am not vet sure
whether we are at the stage of moving the Motion or
some Membcrs would like to make observations on
the preliminaries before we go to the point of moving
the Motion by those who would like to sponsor it.
Essentially, on the points that have been raised in
relation to the policy really - the question of policy,
whether leaving in (9) would be adequate to provide
asituation where the two can work together to set up
amachinery. For instance, maybe subjecting one to
be an appellant arrangement to the next.

LT. MAYOMBO (NRA Delegate): Thank you
very much, Mr. Chairman. What | was saying 1s
really - [ tried to consult' both legal circles and
military circles, and Mr. Chairman, we came to a
conclusion that there is double jeopardy. and two, it
Is unnecessary to have double jeopardy, why? Be-
cause once a court or any arresting authonty 1s
satisfied that in the commission of the offence
provided for under the Penal Code, a member of the
disciplined force also committed a service offence. In
that matter, he should be handled with tribunals for
the general Court Martial, Mr. Chairman. So, I am
Saying that it is an unfair provis:on it 1§ an unneces-

an¢ Mr. Chauman, lthmk itis rcdundant.

MR.ZZIWA (Kawempe Division North): Thank
You very much, Mr. Chairman. Mr. Chairman, I am
not really convinced why this Clause should be
deleted, because what it says is that when giving the
Punishment under (10) they will take into account
what sentence somebody has done in Clause (9), and
for that reason. I am not at all convinced that this
Provision has to go. This question of taking into
account what has been imposed on the culpnt in
Clause (9) clearly shows that the two courts, the civil
court and the mulitary court or whatever it 1s. have
actually got a kind of liaison. and for that reason. Mr.
Chairman, ‘I think we should retain Clause (10).
you very much.

MR. DIDI (Moyo West C0untv) Thank vou. Mr.
Chairman. I would like to suppon the previous

speaker. When you consider regulations and rules
governing certain bodies - I will give an example
where bankruptcy and certain types of offenses
disqualify people from even being considered for
certain offices. I think it is cnly fair that certain other
sectors where one wants to serve, if in service he has
commuitted a certain crimes, the additional discipli-
nary measures might require, for example, let him be
removed. Iassume that where certain offenses like,
you know, moral turpitude disqualifies somebody
from qualifying. If during the service he came to be
convicted of such an offence, it is arguable that he
has been disqualified.

Secondly, if it is a question of paraphrasing, I think
what this rule is trying to provide is that where
somebody who is, for example, a members of the
Armed Forces, has committed certain offenses for
which he should be tried, that should not be consid-
ered as double jeopardy. Thank you.

THE CHAIRMAN: Now, I think from the little
that I have got from samipling the field, there is
sufficient argument for and against. Now, I will ask
Hon. Mayombo to move formally the Motion so that
we debate the Motion now. This was just to see
whether we should not by acclamation proceed, but
it would appear not to be the case. Hon. Mayombo

LT. MAYOMBO (NRA Delegate): Thank you
very much, Mr. Chairman. I beg to move through
you, Mr. Chairman, and this Hon. Assembly, a
Motion seeking to delete the provisions of Article 58
Clause (10) I beg to move,

AN HON. DELEGATE: Seconded.

THE CHAIRMAN: Now, could you give your
reasons.

LT. MAYOMBO: Mr. Chairman, as I once
appeared before this Assembly and said that it is a
long held principle of criminal law that once a person
1s charged, tried and sentenced and serves his sen-
tence by a court of competent jun'sdicnon, Mr.
Chairman, that person should not once again be
arrested and charged for a similar offence or for the
same offence.

I am moving. Mr. Chairman, that this provision
provides that it is possible for Lt. Mayombo to be
charged. tned and convicted by a Court Martial on
behalf of the Republic of Uganda, and after serving
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that sentence, -he Is re-arrested and charged and
convicted of the same offence. I find that as an
injustice, Mr: Chairman, and [ am saying that once
an arresting authority is satisfied that in the comumus-
sion of the criminal offence under the Penal Code, Lt.
Mayombo has also committed a service offence,
then that file should be handed over either to the
military - we have a competent office n the Army,
Mr. Chairman, which can handle both offenses - or
the High Court should also charge him of two
offenses, aservice offenceandacriminal offence and
the matter is disposed of once and for all.

I beg to say, Mr. Chairman, that weare interested in
discipline. We have built this Army without double
jeopardy, we can discipline these soldiers and at the
same time guard their human rights. [ am saying,
Mr. Chairman, when Uganda acquired justice, the
NRA took -occasion and brought justice i this
country. They have now sent me to request you, Mr.
Chairman, for nothing in this Hon. Assembly, but
justice. I beg to move. '

BRIG. KYALIGONZA (Buhaguzi County):
Thank you, Mr. Chairman. I support the Motion on
a simple ground that once sentence is passed in
whatever form, it has its own impact on the culpnt.
Mr. Chairman, some while ago, there were some
situations where the attitudes between a disciplined
force and civil authority were a bit negative. Now
that situations have changed, and I believe they are
likely to continue changing and improving, there is
no reason why we should doubt the competence of
any trial courts at whatever stage. Mr. Chairman, |
am completely perturbed by some Members of this
Assembly who are proposing that retrying a person
who has already been convicted is not double jeop-
ardy. It is a bit unfortunate «(Inferruption).

THE CHAIRMAN: 1do ot think they are saying

BRIG. KYALIGONZA: At least impressions
have been shown that they are likely to say so.
Okay, I withdraw that one, Mr. Chairman, but what
I am trying to say is that we are forgetting that the
disciplines-and the codes of the disciplined forces are
very clear that when a person is convicted, he is not
likely to go back to the same service, he is automati-
cally dismissed. That law is there, and therefore,
when a person is suffering the sentence, the dis-
missak and at the same time after that he goes back
to be retried, it is a bit unfortunate. Therefore, I

support that once a person < we delete Clause (10)
as proposed by Hon. Mayombo. Thank you.

MR. KYEMBA (Jinja Municipality West): Thank
you, Mr. Chairman. Mr. Chauman, good neigh-
bourliness not withstanding, I would like to express
my reservations on the deletion being proposed of
thus partcular scction. Mr. Cladrman, we tried to
maintain the highest standard of discipline for our
security forces, our experiences have only been too
clear over the period we are discussing. We should
not be loud in complacence by the present situation
which seem to be different from what the people of
this country have been going through. We need to
make sure - Mr. Chairman, my neighbour is moving
away - we need to maintain the highest standard of
discipline for our security forces, and 1 would like
when Hon. Mayombo is responding, to tell me for
example, what he would do with a simple case that
[ would like to give. We know for certain that for
somebody to carry arms illegally from the armoury,’
itwould necessitate disciplinary action depending on
the way the arms are taken out. But to find 4 soldier
carryimng weapons oulside, he nay not be churged or
arrested by the security forces outside. What would
be the case of such an offence, with regard to the
member of security forces, he may not have commuit-
tedacrime, buthe may have the weapon available for
possible conunission of a crime, Ulegally.

THE CHAIRMAN: Yes, he would like to inform
you straight away.

LT. MAYOMBO: Point of information. I would
hke? to inform Hon. Kyemba that we have a Statute
which was passed by Parliament, “‘The National
Resistance Army Starute No.3 of 1992°. Among
the many service offenses is carrying weapons with-
out permussion. Illegal possession of WEapons 1S an
offence for which you can be charged and tried with
established courts in the Army. Thank you,

MR. VKITARIKO: Point of clarification; Thank
you,Mr. Chairman. Iwould liketo seck clarification
from Hon.  Mayombo. . Suppose a soldier has
dcscnqd the barracks and went to some place,
commuts a crime, and he is even tried by courts of
law, he 15 sentenced to five years of unpnisonment
and after serving the sentence Hon, Mayombo and
others would like to know why he deserted the Army.

Thatdoublejeopardy will still continue. Howdoyou
want to solve this problem?
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THE CHAIRMAN: Letus getHon. Mayomboto
explain that or if he does not mind we could get Maj.
Gen. Tmyefunza to clarify to that onc.

MAJ. GEN. TINYEFUZA: Thank you. Mr. -

Chairman. Mr. Chairman, maybe before [ respond
towhat Hon. Kitariko's clarification was seeking, [
would like to inform the House, Mr. Chairman, that
the problem of double jeopardy in respect to  this
specific provision arises from the problem that the
Current law as it stands now makes all crimnal
offenses in Uganda commutted here service offenses.
Now, this is a very serious matter. So, it is not only
what you may envisage here as service offenses;
carrying of firearms or maybe abusing an officer
which should be treated as a service offence, but
Wstcad, our law has made all criminal offenses
mcludmg murder, rape anything a service offence.
So, if means if a soldier now is convicted for
Commutting murder and taken to Luzira, when he
comes back he will be charged again for murder,

use under our current law, murder is also a

service offence. Now, this is a very serious matter.’
S0, since we have not amended our law to separate
What is a criminal offence, we think this ts going to-

Work, not in the interests of our soldicrs but to their
detriment. So, Mr. Chairman, [ wanted toclarify this
before 1 go on as a very serious matter.

THE CHAIRMAN: Yes, but then what happens
I the case Hon. Kitariko pointed out?

MAJ. GEN. TINYEFUZA: Mr. Chairman, I can
80 to that.

THE CHAIRMAN: What happu‘\ to ths soldier

When he fimshes his five years at Luzira?

MAJ. GEN, TINYEFUZA: Ca.n vou clanfy your
question more clearly, Mr. Chammn so that [
rLSpond to that onc? :

MR. KITARIKO: Thank you very much. Mr. ,

hairman 1 was saving a soldier deserts the bar-

facks' iy Mbarara and he runs to Karamopa, he thul‘ |
Commits a criminal offence, he is tried by the

Ordinary courtsand sentencedtofiveyears unprison-
Ment, he comes out, you will still be intercsted in why
Be deserteq the Army and he will be tried for

deSemon of the Army. It is still double jeopardy. 1s
It not?

MAJ. GEN. TINYEFUZA: Mr. Chamnan, our
law as 1t stands now, actually does address that
problem because it provides, for instance, that once
a soldier, for instance, serves a prison sentence of
two years, he automatically ceases to be an Army
officer, he 1s dismissed with disgrace. So, already
that 1s a law catering for indisciplined soldiers. So,
after serving his sentence of committing whatever
offence in Kotido, then he ceases to be a soldier of the
National Resistance Army. So, it would make little
sensetobring him back and convicthim ondesertion,
because it would not make sense.  However, Mr.
Chairman, to allay fears of - if you could allow me,
I do understand the problem of some Members in
completely removing this Clause (10) because in a
way, If leaves a blank, you know, a lacuna inthe law,
as to what really happens, especially, when a person
cannot adduce - you know, adducing evidence in a
criminal offence is very difficult, you must prove a
case beyond reasonable doubt, and at times these
soldiers will get away with these cases, you cannot
prove these cases, you cannot prove these cases. But
atthe same tume it 1s very clear that the man was with
the gun unlawfully, this is something which can be
easily proved, and yet whicha civil court may nottry -
because it 1s a service offence, it does not have it
under - this is an example - under the criminal law or
the Penal Code.

Mr. Chairman, that is why I had wanted to suggest
an Amendment to the proposed Amendment of Hon.,
Mayombo that instead of deleting Clause (10) and
allowing that gap to remaun, if this House so allows,
wecould goback to Clause (9) and say, when 9ends:
“proceedings relating to the conviction or acquit-
ral...”" thenadd on -here I can be helped by the Legal
and Drafting Commuttee to put it in a better form -
provided that where a cvil court determines that
the offence committed by a person in a disciplined

force also induces a service offence, such a case

shall be referred to sucha special trib unal for trial
as a court of first instance ', so that we do not have
this soldier to be tried in both courts. Should a
civilian civil court decide that, actually, this also
cmbodies service offenses, then it refers back this

“case for tnal to the tribunal.

Mr. Chairman, why do I say this? Under our Judicial
system inthe Army, we have passed laws where we
have decided that 1n order to chair, for instance, a

- court martial inthe Army, it will be done by a person,

for instance, we shall call a Judge advocate. This is
a person who will be equivalent or somebody quali-
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fied to be a High Court Judge of Uganda, not below.
So, Members should not fear that any member of the
Armed Forces shall be chairing this court martial, we
aretryingtostopthat. Secondly, weareallowing and
opening up in specific criminal offenses the appear-
ance of advocates in grave offenses and then we have
like three senior officers sitting on that tribunal and
where the sentence involves the trial of a soldier, this
Court Martial or Court Martial Appeal Courthas no
Junsdlcnon, actually, to carry out the sentence with-
out giving a chance to the soldier to appeal to the
Supreme Court. So, even that one, we are actually,
emphasising that where a soldier’s life is threatened
he has a right to appeal to the Supreme Court.

So, in other words, we are putting up what I would
call - we are not blocking the linkage between the
civil courts and the tribunals, that is why I had
wanted to bring in this tribunal that since this linkage
is there, we say that provided that where a civil court
determines that the offence committed by that person
alsoincludes a service offence, thenthat case shall be
referred to that tribunal to try the case as a court of
first instance. I beg to move this Amendment to the
proposed Amendment Mr. Chairman.

THE CHAIRMAN: Now, Hon. delegates, there is
this proposition also emanating from the member of
the Armed Forces. 1 do not know, this 1s just my
reaction to that just by way of observation really,
whether it is wise to go to the details that Hon,
Tinyefusiza is making or in view of the fact that the
circumstances under which the interplay between
the civiltan court and a tribunal are not yet fully
defined, whether it will not be wise to say - instead of
adding a proviso, to start night at the beginning that
““Subject to such provision as Parliament may
make in respect of trying members of disciplined
forces...”” then you continue with the rest. Then
Parliament can again make laws which will have
been researched and go into greater detail than we
can at this juncture here, actual detail. But this is just
- I am just flagging this for you to think about.

MR. TINYEFUZA: Thank you, Mr. Chairman,
for your very wise council, I have actually already
though aboutit. [thunk it is a worthwhile idea so that
as long as the principle is articulated, then we can
allow Parliament to do the rest. Mr. Chairman, you
could help us to get that and then we see how we
phrase it ard {Interruption).

THE CHAIRMAN: I do not know whether the
Chairman has not forgotten what he said a few
minutcsago. Hon. Omara Atubois likely toimprove
on that and I think we should settle the text first and
then we can continue. Letus hear from Hon, Omara
Aﬁubo, he seems to have some ideas, maybe, he has
been dratting

MR. OMARA ATUBO (Otuke County): Mr.
Chairman, [ do not know whether we are going Into
Hon. Tinyefunza’s proposed Amendment and how
todraftit. Tome, I think this being a technical issue
namely, when it comes to the 1ssue of whether to be
tried in the civilian court and military court or Police
disciplinary code of conduct, and whether there 18
double jeopardy, it is not like saying the state has
responsibility for orphans or women, or that this 15
a political system we are going to decide. Mr.
Chairman, I think this is a highly technical point, and
tome, I would prefer that whether we are going to
draft it in the way of your proposal and the Amend-
mentofHon. Tinyefunza or - [ think we better set the
principle first, and my contribution is really based on
that idea of the principal of the doctrine of double
Jeopardy, whether a person of a disciplined force

- Tuns the nsk of being tried first of all in the ordinary

civilian court of law or in the disciplinary court, and
since we are dealing with Article (59) which is really
concermung fair hearng and (58) is dealing with,
really, justice in criminal courts and where also-the
criminal offence might be in another disciplinary
court, could we set these principles first, and if need
be, we may even need to delay the decision on it.

Aslsaid, Mr. Chairman, it is a very technical matter
and the voting or not voting for or against is not, to
me, sumilar to, as I said, whether to vote for the State
tolook after the orphans or the widows. That is more
of really a political decision of the CA, but whether
anacquittal or a conflict between this court as to this
effect, to me is a highly technical matter and I think
we should give a contribution technically and if necd
beevenrefer it for a few days to have more input and
I'was prepared to give a little bit of information by
virtue of my bit of tramning and information I have

- mpre on the side of the Police, because I think we aré

being taken away by the experience we have had in
the Army. I have here the *Police Bill' " with me. |
have been a party 1o this Bill as a Member of the
Legal Committee and I think if we looked even from
the Police dmupluun code of conduct and Police
case, we may be able to appreciate it more, and
therefore. what is the purpose of Sub-clause (10)-
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That 1s my view - [ am not ready with anyv proposed
draft on the proposed Amendment. Thank vou.

THE CHAIRMAN: Yes, Hon. Omara Atubo, that
could be fair but the position is that this matter has
gone to the Legal and Drafting Commuttee and
achieved a deadlock, so we are finding a solution.
What Hon. Tinyefunza had suggested was toadd a
proviso in relation to - so that we do close the gap. In
other words, | think that would be acceptance that
there is a role to be played by the two bodies, the
tribunals and also the civilian courts The Chair had
suggested some form of wording which was to say it
is not wise to try to deal into all the details at the
moment, and then we were just going to say, *“Sub-
Ject to such provision as may be made by Parlia-
ment in respect of trial of members of the disci-
Plined forces, a person who shows that he has
heen.. " then that leaves it ayailable for Parliament
tosit downaund say okay. these are circumstances or
they can eyen set up a structure. an appellant
Structure, in such a way that you can move from the
military court to the civilian court in respect of some
matters as was mentioned by Hon. Tinyefunza, but
letus first settle the wording and the attitude towards
it so that we debate what we know

MR. TIBAMANYA (Kashari County): Mr. Chair-
man, I would like to give some clarification. Thank
You, Mr. Chairman. We have the words here. and it
reads thus - Sub-section (9) will be rcading as
follows: **Subject to any law Parliament may make
regarding service offenses by members of the dis-
ciplined forces. a person who shows...”" those are
the words we have come up with. -(/nterjections)-
We propose that Sub-section (9) rcads as follows:
“Subject 10 any law Parliament may make regard-
ing service offenses by membc rs of the dzsuplmed
Jorces, aperwn who s/zows that he has been...

THE CHAIRMAN: Now let us go step by step.

There is a Motion by Hon. Mavombo to delete the
entue Clause (10). There is a proposition to amend
by | retaining as it is, but inserting provisions that
lu“"» open the arcas in wlich Parhament may play
infuture o clarify situations. Now, if vou look at our
fules, we would be obliged to first deal with Hon.
Mayombo s Motion, because ifit goes through there
is nothing to amend. Unless Hon. Mayombo andhis
COUeagues are prepared to withdraw. in which case
Now we have this one and the Motion on the Floor.
but otherwise if we deal with Hon. Mavombo's and
itis carried, then the attempt toamend does notarise.

use there will be nothing to amend.

LT. MAYOMBO: Thank you, Mr. Chairman. I
accept Mr. Chairman, to delete and then we amend
Clause (9).

THE CHAIRMAN: No, but if you have deleted

what do we amend?

LT. MAYOMBO: I accept to amend Clause (9),
Mr. Chairman.

THE CHAIRMAN: Because you see, if we pro-
nounce ourselves on the Motion that departs furthest
from the provision, that is what our rule is saying, the
one which departs furthest is the one which does
extreme prejudice to the existence of that provision
which is actually removing it. Having done so, there
1s nothing else to amend.

MR. S. KUTESA (Mawogola County): Mr.
Chairman, [ would like to seek clarification about
the statement you have just made. It would appear
to me, Mr. Chairman, that if the proposed Amend-
ment by Hon. Urban Tibamanya to Clause (9) is
approved by this House, then we would need to
delete (10), and if we delete (10), then Mayombo's
- and once Hon. Mayombo accepts the Amendment
then the whole thing is done, so, we retain (9) and
remove (10). If that is the correct position then -
(Interruption). |

THE CHAIRMAN: Okay, sorry, the Chair was at
fault. We are dealing with two separate provisions.
This is an attempt to amend (9) and introduce some
opening statement which gives power to Parliament,
but then there is also 2 Motion on the Floor, I think
that is how Hon. Mayombo was putting it. [ was
mustaken, I thought we were dealing with only one
provision, that we delete (10). -

Now., which one comes first? Supposing we delete
(10) and the Amendment is not carried? Okay, letus
do it this way. Let us start with (9), 1fwe carry (9)
then we delete (10). If we carry (9), I think the better
Motion is this - the better Motion would be the one
to say that I think we should have to rephrase our
Amendment, we keep the wording, if we so choose,
of Hon. Tibamanya, but the same Motion also
includes deletion of (10) so that we vote only once.

Can 1 go over again? We have a proposal to amend
- Order! Order!. There was a Motion to delete (10),
Okay? There are arguments to the effect that it is not
good to delete (10) and leave nothing in place, there
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must be something in place. So, now the better way
1o debate this, if we agree that there is need to leave
something, is to say or a Motion to be moved to say
that Clause (9) be amended by (a) introducing the

~words proposedand (b) by deleting Clause (10), then
we debate that one single Motion which has two legs
toit, and if we carry it, then we shall have deleted (10)
andamended (9). Ifit fails, we shall have both (9) and
(10). Is that clear?

MR. SSEKANDI (Bukoto Central): Thank you
very much, Mr. Chairman. Article (9), nmy view,
has no problem because this 1s expressing the well
known principle of “‘ultava acquit, uliava convict™”.
The problem is with (10), what we need to do with
(10) is to show that the trial can only take place if the
earlier tribunal had no jurisdiction to try the offence
which comes in the second court. So, what we need
to do is to improve on (10).

THE CHAIRMAN: That does not tally with the
explanation we got from Hon. Tinyefunza. Letus
hear from Hon. Kawanga.

MR. KAWANGA (Masaka Municipality): In

support of what Hon. Ssekandi has said, Clause (9)
© sets the well known principle, and with all the
sympathy that I have for Hon. Mayombo, I wish to
state that the principle of double jeopardy would
apply where you are talking about the established
courts of judicature. Itisonly then - if the established
courts ofjudicature are the ones which are trying you
twice, then you talk about the principle of double
jeopardy. Ican see the injustice he is talking about,
but the injustice he is tatking about was created by a
Statute, I think in error, in that it took on upon itself
the duty of trying criminal offenses as if also these
tribunals were also courts of judicature. But if we
look at them as disciplinary tribunals, then the
problem we have here would not arise. But I think
to deal with his problem to ensure that somebody is
not really put in practice to double jeopardy, we will
have to deal with the law which Parliament put in
place. But here we are being forced to change a
principleina Constitution because there is a subsidi-
ary law which, actually, violates the major principle
here - (Interruption).

MR. S. KUTESA: Point of information. Thank
you'verymuch, Mr. Chaiman,and I also thank Hon,
Kawanga for yielding the Floor. I'would like 1o
inform Hon. Kawanga that the proposed Amend-
ment by Hon. Tibamanya vests the authority into

Parliament to change even the legislation it had, or
make new legislauon. It is sending - because of the
lacuna already created today by having had a Statute
that made all criminal offenses part of the discipli-
nary trials, then it is only Parliament that can change
it. What we are trying 1o do here is to bring in the

justice that Hon. Mayombo has been talking about.

Because if we leave Article (10) as it is, indeed it is
double jeopardy, because the mistakes already exist.
There is already a Statiite that makes all other Penal

‘Code offenses triable by these tribunals. Now, what

Hon. Tibamanya is doing, he is saying that we
should leave that to Parliament to enact laws or
amend existing laws, to put them into consonance
with the dictum of non-double jeopardy, and the
wntention here will be achieved if we were to adopt
Hon. Tibamanya's':Amendment and consequently
delete (10). If I may complete, Hon. Kawanga, It
seems tome, Mr. Chairman, that to say that there 1
injustice but we should not cure it -1 think it would be
uresponsibleofus. Secondly, 1think Hon, Kawanga
will realise that double jeopardy does not necessarily
mean that you have civil competent courts of judica-
ture. The moral behind it is that a person is not tried
for the same offence twice, irrespective of which
tribunal | ]

MR. KAWANGA: Mr. Chairman, I was winding
up by saying that, actually, virtually everything that
Hon. Sam Kutesa has said means that after we have
made the Consutution here, it will be obvious that
what is now obtaining under the existing law will be
contrary to the provisions of this Constitution and
should subscquently be appropnately amended not
to offend agawnst thus principle, and I think that will
havetosolve the problem there, not here. Thank you,
Mr. Chairman. '

VMR‘. BIDANDISSALL: Point of clarification. M.
Chatrman, as a lay man and before 1 decide on which
Way to vote, my constituency contains about three
barracks and duning the time, in my sceking  for
Support. one of the soldiers raiseda point saying that
the Constitution should give them the right of legal
fepresentation. thatis ifhe is being tried ina military
caurt, he should be free to hire legal service. | did
assume that under the present law, a soldier is. not
allowed to be represented. If that is ot the case !
should beclarified. Bytifitis the case, thenl seethat
there are two legal courts but having two different
yardsticks for jusuce. For the same offence, Bidand!
can hure Hon. Kawanga here to plead for him, but
for the same case. Hon. Mayombo cannot hire
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Kawanga, he has got to face - [ am just stating this,
but Iwant to be clarified and Twas also informed that
a soldier who has lost in the courts within the Army
court cannot appeal to a civilian court. Now, this
makes my position difficult in the scnse of making up
my mind on this matter. Ifa soldier cannot appeal to
acivilian court and if it is true that the soldier cannot
bring Hon, Kawanga to stand for him in the court of
law, then how am I sure that the soldier received the
same treatment to _]USUCC as the person who is
outside. ‘

Therefore, what I am trying to drive at Mr. Chair-
man, is that before we take a decision which assumes
that the two courts are on the same judicial consid-
eration, and more or less interchangeable, we should
not, I think, say that because the other court took a
decision, therefore, itisinthe same consideration, the
same basis that this court should have taken. Justlike
the court in Karamoja, a civil court, would have
taken the same consideration as the one in Mbarara
ot Kisoro. So, I need that clarification. is the soldier
frec to hire a lawyer ofhis own choiceand if he is not,
then I do not see the relationship which is being
sought for now to say that that judgement should be
Considered to be almost Lhe same as it were n a
Clvlhan couxt

In‘shon, Mr. Chairman, I am supporting the Amend-
ment by Hon. Tinyefunza, because the court will be
able to put in place - I beg your pardon, the Parlia-
ment will have the power to'look into this anomaly.
My soldiers in Nakawa and Mbuya feel it is an
anomaly, it is unfair that they arc not given the
freedom to hire lawyers of thcu choce.

MR. AMAMA MBABAZI (Kinkizi County
West): Thank you, Mr. Chairman. Mr. Chairman,
F'think a lot of confusion is caused by some misun-
derstanding I see in this Assembly on what a service
offence is and how it compares with other offenscs.
Incidentally, when [ put up my hand, [ wanted to say
€arlier on that, in the previous constitutions. | thmk
this problem was solved by giving an express defini-
tion of the service offence in the Constitution so that
thereis nomix up between a service offence andw hat
I would call an ordinary cnmmal offence.

Mr Chairman, I would like to mfonn the Assembly .

that it is possible for someone in uniform to commit
an ordinary criminal offence. By the mere fact that
heisin uniform does not turmi it into a service offence.
A service offence is that one which is commutted by

say asoldier inthe course of duty as a soldier. Inthat
case there are tribunals mamly to deal really with
discipline that deal with service offenses. Ifa soldier
commuts a crimes, if he goes to town and knocks
someone’s teeth out after a quarrel, then that is an
ordinary offence triable by ordinary courts. Now, in
the course of committing an ordinary. offence, of
course, you could also commit a serviee offence.
Taking a gun without permission and committing a
crime with it i1s murder. One, there is the offence of
murder as separate from the offence of bearing arms
without authority. These are now two different
crimes, offenses which can be tried separately.

MR. BIDANDI SSALI: Mr. Chairman, two
soldiers are in the barracks of Mbuya playing about,
they develop a quarrel and one kills the other, is that
aservicecrimeoranordinary crime, and is he handed
to normal civil courts or he is tried within the service
law?

MR. AMAMA MBABAZI: Mr. Chaiman, I
would like to say that - of course, there are cases
where the line separating the two is very thin, that is
possible, and n the law, it is provided that, for
example, the military tribunal could try an offence
that ordinarily you would call murder. If in the
judgement of the leadership there they think it has
something to do with discipline of the force as well.
Now, on the question of soldiers being entitled to a
choice of an advocate to defend them, again this is
determined reallv by the definition I have described.
Ifanoffence is a service offence, and it is being tried
by a military tribunal, then according to our present
rules, the culpnt or the offender is not entitled to go
outside the Army to seek private defence or an
advocate to defend him, that is not possible, But
what we actually do and what is provided for in the
current Statue is that he is entitled to legal defence,
which means that defence comes from within the
Army. Wehave gota department that deals with that
specifically, with trained lawyers.

Mr. Chairman, if on the other hand a soldier commits
an offence which I would classify as an ordinary
crimuinal offence like murder, then of course like axiy
other ordinary citize, he s entitled to a lawyer, if he
goes to an ordinary court. So, Mr. Chauman, Ijust
said it, that this clearly defines what this was, so that
we know that the tribunals cantry and we know what
the other courts can try Itwould save us a lot of; thwe
problems. Thank you. .



THE CHAIRMAN: But Hon. Mbabazi, are you
suggesting that, we should detail those here or we
should go- with the proposed amendment which
would leave that to Parliament?

MR. MBABAZI: Yes, [ support amendment by
Hon. Tibamanya but I was not in his points that
actually in the previous constitutions and I think in
other constitutions have looked at. The service
offence is to be defined within the constitution itself,

MR. OLWA (Kole County): Mr. Chairman, the
way I look at this thing 1s that, Number (9) clearly
indicates ‘a principle that, once you are tried and
convicted or acquitted, you cannot be tned again,
except by superior court or by word of a superior
court. I find that ~(inrerruption)- the electricity was
doing amendment apparently. Now, Mr. Chairman,
I find that to amend this particular number (9), in my
view, would loose these very vital principle which
has been laid down and yet at the same time, it looks
as if number (10) cannot only be deleted because st
conveys to us the principle which is now being
brought about by the problem of disciphining or
trying uniformed: officers and men of our armed
forces. So, in my own view, Mr. Chairman, | think
the legal people to whom this matter has been
referred have found the problem of Number (10) too
difficult and I just want to throwitaway. And ][ think
as a lay man, there must be something in Number
(10) which must be amended to bring this concept
very clearly without solving that problem through
number (9). And therefore, looking at what Mem-
bers have observed here, it is therefore, clear that, if
we remove number (10), we are going to be left with
a vacuum which can bring a problem. [ think, Mr.
Chairman, it is not too costly, we have heard fromall
the Members here. 1think that, we can still refer this
matter for the second time, fpr the second opinion so
that, we get the concept clearly spelled out. This is
my view, Mr. Chairman.

MR. OWOR(Aswa County): Thank you, Mr,
Chairman. [ would liketo propose an idea that might
clarify this. I intend to see that the problem here is
that of where the first trial begins. Does it begin with
that ofthe disciplinary court or does it begin with that
of the ordinary court? And if you see, it can begin in
either way. That begins to bring a lot of confusion.
My Proposal is that, in ordclf to clarify this issue, the
provision should clearly view the disciplinary court
in the way the law takes administrative tribunals and
if a situation anises where a Member of a discipline
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force commits an offence triable by both the discipli-
nary court and ordinary court, the procedure should
be that, the disciplinary court trials are enforced and
theneventually, before executing the sentence, comes
to the ordwnary court for trial as an offence which is
triable by the ordinary court. And itis eventually the
ordinary court that will take cognisance of ‘the
findings of the disciplinary court. In that way, it will
be what 15 normal in the administration of justice
where administrated tribunals are subject to the
ordinary court. Andlalso wantto propose that, there
should be a situation where there is an appeal which
can li¢ from a disciplinary court to maybe the high
court. And I believe that, if this is done, 1t will solve
the problem of double Jeopardy which, in my opui-
lon, is not very clearly solved by the current provi-
sien. Thank you, Mr.' Chairman,

MR.RINGWEGI:(Padyere County): Thank you,
Mr. Chairman. Mr Chairman, | think we are
actually labouring a point which is very obvious.
Hon Kawanpa tnied (o guide the August Assembly
in thus respect and unfortunately, 1t has not come out
very clearly to Hon. Members. The principle of
double jeopardy is that, there is fear that we would
be engioged in, if we left Clause (10) of this article
does not come out under Clause | 0, nor does 1t come
out under Clause (9).

As Hon. Kawanga put it, the pnnciple of double
jeopardy is only applicable when the trial is by a
sumular court. It does not envisage any admunistra-
tive tribunal.  So, when we are talking about a
member ofa discipline force, we are actually talking
about some special courts. These special courts are
not only available for a man in uniform or a woman
in uniform, but will also help administrative tribu-
nals in the Cavil Service. Supposing a member of the
Civil service embezzies money, that person is sub-
Ject to the disciplinary courts in the Civil Service
under the Standing Orders and definutely, that person
can be punished cither by interdiction or dismissal.
But that does not include the ordinary courts of
Judicature from trying that same persons for embez-
zlement. So, there is o double Jeopardy In this case.
Infact when welook at this amendment that is sought
by Hon. Mayengo, we are only trying to remove all
the disciplined men from being tried by the civil
courtsand pushing all their crimes to be tried by thetr
special court.  And this wil] not be permuissible
because, it will instead of trying to create discipline
n the members of the discipline force, they will only
be encouraged because. they will only be trned by
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Members of their own feathers. I think they will be
birds of the same feathers, they can either be tried
with lenience, we have also heard in the past where
a member of the discipline force kills a person in
Luwero, instead of being tried there. or if he 1s tned
athome, instead of passing a deterrent sentence, that
member is only transferred from that detach 1n
Luwero to another detach in Kotido. But what
Clause (10) is secking to do 1s that, 1f such a member
1s only transferred from Luwero to Kotido, the Civil
court should still have authority to try hum for a
criminal offence. Andif the court 1s satisfied that that
criminal offence has been committed, that court will
only impo§e a sentence and in the imposition of the
sentence it will also take into account the kind of
punishment that the administrative tribunal has al-
ready imposed on the member. So there will be no
double jeopardy for that member. Only that, we are
trying to ensure that the disciplined forces are disci-
plined inthe manner in which the nature of their work
dictates. Thank you, Mr. Chairman.

THE CHAIRMAN: Hon. Members, I think let us
go back to remember what the proposed amendment
was It was that Hon. Urban Tibamanya, and Hon.
Tinyefunza were saying inthe execution, the law that
will be made would relate, I think to the disciplinary
offenses or service offenses but not general offenses.
In other words, my understanding was that, a solider
would not be accepted by virtuc of that amendment.
But the problem was, if you deleted (10), then that
would create another problem. Hon. Tumukuride
you have been wanting to say something,

MAJOR1 TUMUKUNDE (Rubabo' County):
Thank you, Mr. Chairman. Mr. Chairman, thére is
a problem that is likely to come up just as I hear our
arguments. There is a problem which is likely to
come up fromjust the arguments lam hearing. Inthe
first place, a military tribunal is subject, and shall
.llway:, be, to the ordinary courts  That s one
lmportant thing which we must note. Another thing
is that, we could borrow examples from other Ar-
mues. I know of countries and several Armues wher.e
what they call service offence is something that is
limited to the operations of the army, but anything
else is an ordinary crime and it is tried by ordinary
courts. If in our circumstances. the situation is
different, Mr. Chairman, } dosuggest that, weamend
itaccordingly. So, by deleting (10). we would haye
left out a very big gap of the law whereby ifa soldier
commits a service offunce, and in the process wm-
mits another crime, we find it difficult to purush him

for both. And like Hon. Ringwegi was saying,
ordmarily ,itis not double jeopardy for a soldier to be
tried for a service offence in addition to another
crime, that one is also true. Maybe what I think we
should do, is to protect a soldier from appearing in
court for the same ordi cnme. Because from
what T have heard, it seems we have sort of mixed up
ordinary crimes in the Penal Code and made them
service offenses. In fact our law in the army was
clearer when we were still in the bush, [ think they
have meddled it up now. There was what we called
Operational Code of conduct that is what should be
limited and be called a service offence. Because it is
committed in the conduct of your own duty and in the
activity of furthering your job or your occupation as
asoldier. Butitisthe General code of conduct which
we had which was supposed to address, in the
absence of ordinary courts, other ordi crimes.
But now, I think when we came, to - about the
experience we have, we mixed up everything. So, I
do suggest that, this House allows that we keep (10),
and it remains there to protect the population from a
rough edged army, in case we get it. or rough edged
police Force. So, wehave gottokeep it. Thank you,
Mr. Chairman,

MR.MULENGA (Democratic Party): Mr. Chair-
man, [ think Hon. Tumukunde has clarified this
point. Particularly with reference to what has gone
wrong in the creation of ordinary civil crimes into
services offenses, which was also touched by Hon.
Tinyefunza. Now, the answer is not in deleting
Clause (10), the answer is in revisiting the. Statute,
the National Resistance Amy Statute. And | making
sure that it provides for service offenses as the
offenses triable by the court martial and the military
tribunals.

Mr. Chatrman, Clause (10) s, I think, being misun-
derstood by a number of contributors. Its purpose is
to preserve that junisdiction of the civil courts of the
mulitary as well as this discipline forces personnel. I
have heard from Hon. Amama Mbabazi who de-
scribed how you can have overlap of offenses. Now,
if the major tribunal is going to try murder, and then
after quitting, the man is tried on authority of the
DPP in the High Court and is tried for murder, then
you have double jeopardy. But if the armed forces
statute is revisited -(Interruption)-

THE CHAIRMAN: Is that, not what comes out of
107
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MR MULENGA: Well, Mr. Chaurman, thatis not
the purpose of 10. May I say-also, Mr. Chairman
that, this is not a new provision. It was in 1962
constitution and it was in the 1967 constitution. And
I am sure that, it is in many other constitutions. All
being as clear as have been put by the various
contributors, that through court, should retain that
jurisdiction to try armed personnel, even if they have
been tried through their disciplinary system for
disciplinary or service offenses.

But, Mr. Chairman, may I specifically refer to the
amendment proposed which I think is the one on the
* Floor proposed by Hon. Tibamanya and say, 1
disagree with it, entirely. 1 would oppose i, it does
not help. Mr. Chairman, Clause (9) should not be
tampered with. Ithasapurpose, itis very important,
itis the one that is preventing anybody being tried for
the same offence twice. There is need to help the
military personnel or disciplined forces, it should be
a separate provision. And I think that, if we put force
inthe Parliament, it may after disclosure, it may have
to amend the NRA Statute. Mr. Chairman, Ibeg to
oppose the amendment on the Floor and I'would also
oppose to its deletion. I think this Clause (10) has a
useful purpose. Thank you, Mr. Chairman.

THE CHAIRMAN : Hon. Mayengo, you wanted
to inform or what? ,

MR. MIYINGO: You see, Mr. Chairman, we had
a constitution in 1962, wehad a constitutionin 1967,
a very good person being here, Mr. Chairman, is
once we find a problem, to solve it. We are here to
write a new constitution for Uganda which satisfies
all aspects of its society. Mr. Chairman, I still think
itis our duty to address these matters very seriously.
Today, there is a law and once you allow this
provision to continue, we introduce it to our statute
to books, you empower another government if it
turns up tomorrow, to pass another law which will
allow me to be tried twice. I think that is injustice,
© Mr, Chairman because 1 know today, in one charge
sheet, you can put two counts. That Miyingo
committed a service offence, at the same time, he
committed a criminal offence. And I am tried by a
competent court on bothoffenses. But this provision
allows it for me to be retried and convicted for the
same offence. And I think that is double jeopardy.

MR. MASIKA (Mbale Municipality): Clause
number 10 which is disturbing, must have been
introduced at the request of the disciplined forces.

Andf it was itroduced by them and they now fecl
they do not need 1it, there is no need for us to waste
timeonit. Clausenumber 9 is the one which provides
for double jeopardy. Now, the amendment sug-
gested by Hon. Tibamanya is totally out of question.
Idonot like it. Justas Hon. Mulenga says, it should
not tamper with what the whole world knows as
double jeopardy. So, I think we have wasted time on
something we need not have listened to, namely that,
Clause 10 1s not something which we need and I do
not think that, army personnel should be punished
twice, there 1s no reason for it. If a person has been
tried by the ordinary court and has been acquitted,
that is justice.

THE CHAIRMAN: Are you taking it?
MR. MASIKA: Yes, Mr. Chairman.

AN HON. DELEGATE: Point of information.
Mr. Chairman, this is information to Hon. Masika
that, while he is thinking of the army situation, he
should not forget about another discipline force
called Police. Mr. Chairman, under the Police Bill
wluch has just been passed, there is a very elaborate
disciplinary code of conduct and how they are
supposed to be tried under the disciplinary code of
conduct. And 1 will just read to you, the penalty for
the Fhs;iplinary offenses: For example, there are 11,
-;dxsnussal, discharge - since the Police Officer
ccased to be or is unlikely to become efficient -

‘demotion or reduction in rank, stockade, withhold-

ing or default of incrementing salary scale, finenot
exceeding one third of the defaulters salary, recovery
of the cost or part of the cost of any loss or damage
cau;ed by default or negligence, imprisonment in
police custody, confinément in resident or barracks,
severe reprimand, communal labour.

Mr. Chairman, an offence which a policeman could
commut like in Number 7 could be like this; a police
officer rules out authority or reasonable excuse,
relegses or causes to be released a prisoner or helps
aprisoner to escape from lawful custody on account
of corrupt dealings with that prisoner or its agent,
commits an offence. Now, assuming that, he is
convicted of offence number 7, and he is dismissed
for assisting a prisoner to escape. This is a discipli-
nary offence under the Police Code of Conduct, but
still, this policeman can be charged under ordinary
che forassisting or causinga prisoner toescape and
will be sentenced. Now the mistake we are doing
here, Mr. Chairman, is to think too much of one
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discipline force called the Army and not to think of
the Police Disciplinary Code of conduct, the Prisons
Disciplinary Code of Conduct. The mistake we have
made under the under the National Resistance Army
Statute, is that, we have transferred too many offenses

- which should normally be tried by an ordinary court,
and we have lapped it to be tned by the army. Now,

~we are being told, 1t is a special situation. But this
special situation may not go for long.

Now, it poheenun who comnut, mnsder using a

 police gun is not going to be tnied under Disciplinary
Code of Conduct, he is going to be taken straight to

~anordinary court. So, Mr. Chairman, we should not

“even have wasted so much time. Clause 10 1s very
important. It is permussive, it allows for this Disci-
plinary Code of Trials under various disciplinary
forces and the moment we over concentrate under the
special (Interjection)

THE CHAIRMAN: I think you have informed the
Hon. Member, now we are going into a different

thing.

AN HON. DELEGATE Thank you, Mr.
~ Chairman.

THE CHAIRMAN: Hon. George Masika, you
were still on the Floor.

MR. MASIKA: Thank you, for the information.
 only need to add that, I was not talking about the
dmcnplmryoﬁ'cnses The Constitutionof 1962, Mr.

- Chairman, defines what ¢riminal offence 1s.. When
. we are talking about criminal offence we are talking
abouta criminal offence andnot disciplinary offenses.
I can also go further and add that, if the army turms
criminal offenses into disciplinary offenses, the ordi-
nary courts will not be amused when they fail to
convict and hope that, the ordinary civil courts
should also try the person again, because those will
be same facts. So, the point which I continue to
make, Mr. Chairman, as before the interruption is
that, if a criminal offence having been committed and
tried, it should not be tried again either way, whether
it is before the service court or a tribunal or the civil

" courts. Because that is what is meant by double
jeopardy. And I think, we should simply leave

- Clause 9 as it is - remove Clause 10 which is trying
1o smuggle into the constitution, a way for the
service, either Prisons, Police or Army to prosecute
their own person again in their owntribunals and that

' to me is not acceptable. Becausc double jeopardy is

double whether you are doing it under the civil or
through the tribunals as long as the offence is
actually ciminal. So, I end by urging members to
reject the amendment to clause Number 9. But
accept Hon. Mayombo withdrawal of Clause 10,
and let us proceed.

THE CHAIRMAN: Now, Hon. Tibamanya first
because you - no, let us first of all finalise the
concepts before we argue whether it is good or bad.

MR. TIBAMANYA (Kashan county) Thank
you, Mr, Chairman. Mr. Chairman, in amendment,
we have not done anything. We have not varied,
subtracted or added anything to the original Clause
9, the principle has remained. It is undisturbed.
Members should not fear that it has been tampered
withatall, no. What we have done is, fix a clause just
before the 9 starts in order to preserve number 10 in
some way. That is all we have done. And in my
opinion, it is a very good amendment and | urge
members to carry it. Thank you.

MR. NSUBUGA NSAMBU(Makindye Division
West): Thank you very much, Mr. Chairman. What
we came for here, Mr. Chairman, is to see that we
make everything correct. It is not only the law
referred to which is going to be amended, but there
are many rules existing at the moment which will be
amended as a result of promulgation of this consti-
tution, And for that reason, Isupport Hon. Mayombo
that, we delete this -Article 10 with a hope that, the
other subsidiary laws will be adjusted according to
the constitution which is the source of all thc laws,
Thank you, very much. ‘

THE CHAIRMAN: Now, I think we have heard as
many lawyers as we can this afternoon on this
matter. The rest will be giving us their assistance as
assessors 1n view of the submissions that we have
heard from eminent lawyers. Now, the position is as
follows. Hon. Mayombo was prepared togo with the
proposition that weamend 9 and delete 10, But there
is also -and that would have the effect of only saying
that, Parllament may make some provision in rela-
tion to offenses of disciplined forces with regard to
their trial. Now, there is alsoa very strong feeling on
the ground that we should preserve 10. Likewise,
there is also a strong feeling on the ground that, we
should preserve 9-untouched and remove 10. Yes,
there has been. Hon. Nsambu has just said so. Hon.

‘Masika said so, and so on. Now, so we have to

pronounce ourselves on the proposed amendment by
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- now, let us get from Hon. Mayombo. Do you
accept the proposed amendment? In other words,
you are prepared to amend 9.

LT.MAYOMBO: I am prepared to amend 9, and
with the amendment of 9, 10 will be irrelevant.

THE CHAIRMAN: They would have to take it as
one, so that if the Motion fails, we retain 9 and 10 as
they are, if it passes, we amend 9 and drop 10. But
we cannot be voting separately. Can I hear onc or
two people on that one? And preferably lawyers.
(Laughter) Let us be honest with each other. Let us
be honest with each other. What we are discussing
now are legal concepts whether we likeit or not. This
is true. After we have sorted the issues, Members
can talk about the wisdom of itor not. But otherwise,
these are not general statements. Let me first hear
from two lawyers and then two assessors. Order!
Order!Let us first of all settle this matter because it
is a very tricky matter really. This is only for
guidance, it is not for final decision. Let us first of
all hear from Hon. Kavuma, and then Hon. Malinga
and then we shall also hear from other people.

MR. KAVUMA: Thank you very much, Mr.
Chairman. Mr, Chairman, I will make my contribu-
tion brief and I am only saying that, what we are
really saying is, these soldiers have identified a
problem with our constitution as it stands. They are
saying, it is unfair to be tried twice for the same
offence or offenses on similar ficts. Mr. Chairman,
we are now putting our history of bad armies, we are
giving it over weight really. [ think the challenge is
for us politically to make sure that, we shall never
have bad armieés. And I am saying how? Mr.
Chairman, the population should take charge of
ensuring that, whoever gets recruited nto the army
isapersonwholis goingto behaveinaccordance with
the principles that are acceptable to a civilised
society. Once wehave done that, Mr. Chairman, we
aresaying let thembetried, butlike civjlia:xs, whoare
not tried twice for the same offence, let also them be
subjected to one’ process of judicial decision. Mr.
Chairman, double jeopardy does not only happen
when there is a sentence passed.  You can be
jeopardised even when you are psychologically tor-
tured when I know that, even after serving this
sentence, some other court may try me. Mr. Chair-
man, that kind of mental torture is unbecoming in a
civilised society. ‘

Mr. Chairman, some arguments have been ad-
vanced that, actually this 10 is not c‘iz'ulgcrous,‘ itdoes

not apply to the principle of double jeopardy, I want
to make it clear Mr. Chairman. My understanding
is that it is only saying that, n.9 if you are a civilian,
no problem but if you are a solider, you can be tried
from some other quarters and then because you are
a soldier who committed the mistake of trying to
defend your country, you can also be subjected tothe
agony of going through another trial and 1 think we
should not be emotional, we should try to see justice
and we should not try toapply double standards. Mr.
Chairman, I heard of a number of issues mentioned
as offenses which in fact were purely disciplinary
matters. They should not derail our thinking, we are
considering a matter that is putting the life, of a
Ugandan in jeopardy by being required, because he
is a Member of a disciplined profession, Member of
the Police or Prisons whatever it may be, which his
counterpart in the civilian life is exempted from ny
the constitution. Mr. Chairman, if need arises; I do
not think that a deletion of number 10 forbids
Parliament at any particular time to revisit the law
thatapplies to the Members of the disciplined profes-
sions. Itherefore, Mr. C hairman, urge Members to
be realistic and aceept that one principle to apply to
allUgandans, whether civilian or soldiers by deleting
number 10 with a small amendment proposed by
Hon. Mayombo. I thank you, Sir.

MR. MALINGA (Usuk County): Thank you, Mr.
Chairman. This provision which we considered and
we preserve those provisions 9 and 10. And these
provisions we have lived with them, since 1962 and
1967andwehavenothad any problem withit. These
provisions actually are in favour of the army. Be-
cause if you enforee 9 strictly, it may not give the
service forces authonity to discipline their people
after they have been disciplined through the court -
Applause).  So, 10 sceks in fact to strengthen
discipline in the forces, not to reduce it, The people
in the forces will use their own judgement when to
send this person for a second trial within the service,
if they feel that it is really necessary to do so. 1am
surpnised to hear that the solicitor general, who
hlmself has been a director of public prosecution for
ﬂus country has advised that we drop 10. Because
fwe drop 10, there will be g problem for the people
who are enforcing the law on the ground. A police-
man will look the other way once he sees a man in
uniform committinga crime. Because weare saying,
b_y removing 10, that only the service forces will
dxsglplme their people. So, they say, I will look for
amulitary police man to show him what his colleague
hasdone. Othenwise. it is none of my business, We
are going to discuss 1 artcle 124, sctung up the
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office of director of public prosecutions and we shall
say that, one of his jobs.is to institute crimunal
proceedings in respect of all criminal offenses in
Uganda. And he willbe assisted by the police. When
we arc going to discuss the police in 241 - the
Functions of the Police - one of them is to maintain
law and order. So, if we rcmove 10, we are
weakening these forees, the Police and the Director

of Public Prosecution (Applause).

So, I would like to allay fears of my Hon. Colleague
Hon. Mayombo that, 10 is really in the interest of
armed forces. So, I would like - | may have to say this
- Okay, I may say this, we have - [ have, just for the
past one year and a half, been working onthe Judicial
Commission of Inquiry into the mismanagement of
Criminal Cases, and one of the problems we identi-
fied was that, there was a weakness n the Police -
Intemnal Disciplining of the Police, and we really say,
it’is important for the force to have a nght to
discipline his own people. Otherwise, it cannot
deliver. And that is why we need 10. Because 9 and
11 seek to give protection to a person in various
circumstances, 1f he has been pardoned by the
President, although he has commuitted a cnme, you
cannot take him to court. Similarly in 9, once he has
been tried by a competent court, you cannot try him.
Yet it may be necessary to try this person in the
service. So, hon. Colleagues, [ would liketo appeal
to you that, let us maintain 9 and 10. (Applause)
Because we have the assurance that, if we have that
good army, which it is, then they will use it very
sparingly as and when necessary. not on everything.

MR. MULINDWA BIRIMUMASO(Bukoto
West): Thank vou, Mr. Chairman. And I would
request the assembly to benefit from the general
knowledgeof justice by theassessor Mr. Chairman,
actually all the confusion-we have had. T would say

[ can attribute it to the - the messape here in 10 1s
simple, and 1t can be looked at as it1s. [donot thmk
it does provide double suffering. I call itis easier for
me to mention double suffering. Mr. Chairman.
what this Clause 10 actually does 1s to disempower
these other disciplinary courts totry criminal offenses.
This is what it does. And if the Statute of NRA
empowers these different courts to try these criminal
offenses. The same now. Parliament isto revisit apd
demarcate what are criminal offenses and service
offenses. Mr. Chairman, and here it is indicated, if
Youread 9 properly and 10, what is being referred to.

10 be tried by the ordinary court is the cnminal
offence and it does not combine service offenses into

ordinary offenses. And we should not restrict
ourselves to the NRA alone. We can even look at
other bodies that have ethics. Ifa doctor undertakes
an abortion and he is acquitted, he might go back to
the profession and be cancelled out. So, Mr. Chair-
man, 1 want to request Members to look at this
provision as a major point disempowering the final
courts to cover criminal offenses. And it is a duty of
our Parliament now to specify what are criminal
offenses which must be tried by ordinary courts if
any Ugandan commits them. And even those service
offenses which must be tried by these very couirts in
their respective bodies, even if it is NRA, the Police,
or the Pnisons. Thank you, Mr. Chairman, -

DR. KABAYO (Kassanda South): After listening
to our leamned Colleagues in the Assembly, Iam able
to assess as follows, Mr. Chairman. There are four
scenarios that confront us today, that we amend 9
and delete 10, we amend 9 and retain 10 or retain 9
anddelete 10, or retain both 9 and 10 as they are now.
Mr. Chairman, having listened to all views, my
opinion is that, we should retain 9 and 10 as they are
(Applanse). Theapparent problem is that, there isin
operation a law which I think is a bad law, and since
this is going to be a constitution, all bad laws will
have to change and to be in conformity with the
constitution. Mr. Chairman, therefore, I support
that we retain 9 and 10 as they are. Thank you very
much, Mr. Chairman.

MR. ELYAU(Kalaki County): I also stand to say
that, 9 and 10 be retained for these purposes. As we
listened very carefully, it appears that our brothers
and sisters who are in the army should also have a
freedom to have somebody to defend him or her in
casc he has made a mistake. So that, the doors of
justice and defence is opento all. So, if we remove
this, if we go back tohear what brother Bidandi Ssali
was sayirg, it is tmethcse chaps in the military have
no say in case they are handled in such a serious law.

We passed a law in the NRC not knowing that this
was necessary. Especially, Mr. Chairman, when the
Code was meant for commanding the armies and
making discipline. But this is a serious law which
shall have to live for sometime, so we need to give
room for everybody in Uganda to be defended by a
lawyer he can decndc So, we should retain 10 and
9 equally.

THE CHAIRMAN: Okay, now Hon. Delegates,
I think we could not hear any more than we have
heard really. We have now a situation as this. For
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purposes of our making a decision, we had an
amendment which sought to delete 10 but the
movers were prepared to accept and there was no
connotation that we could move an amendment to 9,
which also would tally with a deletion of 10. I think
that is what we should be really pronouncing our-
selves on.- Becanse you see, if we take the amend-
ment that 9 ‘be amended in terms as moved by Hon.
Tinyefunza: and Hon. Tibamanya which also now
carries a consequence of deleting 10, then the follow-
ing can be the answer. Ifit is carried, then 10 falls,
and 9 is amended as it was proposed. If the
proposition is not carried, then we shall have both 9

and 10 remaining as they are..

That is what the implication of it would be. It seems
the assessors have already made up their minds.
Anyway, now I think - because you see, in a debate
of this nature, unfortunately if I gave the Floor to
another person, he will be just expanding the discus-
sion further. Hon. Tinyefunza, are you trying to
withdraw the amendment or something?

MAJ GEN TINYEFUZA: No, Mr. chairman, I
wanted to Tequest you to give the Mover a chance to
say a word before you put the questxon, Mr. Chair-

mall.

THE CHAIRMAN Okay, itis only fair. Let us
gavehima chance.

MAJGEN.TINYEFUZA: Thank you, Mr. Chair-
man. Fellow Delegates, | appeal to you to be a bit
patient. Because this law we are about to pass, |
think it is only fair that all groups involved in this

Countryare givena fairhearing when we are passing
these provisions. Mr. Chairman, I would like first of
all to inform the House that, while some Members
think that Clause 10is of no consequence, it has been
there all this time, I want to inform them that, the
armies at the hands of which many Ugandans have
lost their lives have existed dunng the time when this
provision was there. The 1962 constitution, the
1967 Constitution which operates up to now did not
stop the development of bad armies in Uganda. So,
actually the question of a disciplined army is more of
a political question than a legal question, Mr. Chair-
man. Secondly, Mr. Chalrman,lwould likethe Hon.
Members to note very seriousiy that, while we may
think that Clause 10 does not do any harm to us
currently, thereisalawin place nght nown Uganda,
which affects men and women in the Armed Forces,
especially in the army, which tries a soldicr for a

criminal offence as if it was a service offence. Right
now, under the army statute, 17 crimes carry death
sentence, and some of these crimes actually, in
ordinary courts cancven just be reprimanded, for us,
it is death sentence.

I was fearing Hon. Omara Atubo talking about
pumishments in the Police. He was talking about
demotion, reprimand, I did not hear him say, death.
But for us here, even without going through thee rules
oflaw, you know all this business and representation
by advocates qualified: 1 am sure you heard Hon.
Amama Mbabazi (Kinkizi West) telling you, Mr.
Chairman, that, we have representation of our sol-
diers from the judicial - rather the legal department
in the army. Now, these are young boys who have
just left Makerere normally, with one year’s expen-
ence. These boys are the ones coming to represent
your son before a tribunal of a non qualified man to
try him for murder. And now you are saying we
should maintain this so that the service offence, while
1t 1s stll i our Statute books, murder is one of them,
rape 1s one of them, whatever is one of them, then
they should appear before these people and be
executed. [ think thisis very serious, Mr. Chairman.
Therefore, I appeal to members to allow the amend-
ment of 9. Actually they can improve it if some
Members do not want to join the amendment to 9,
they could make evenan independent provision of 10
in the words as provided in their proposed amend-
ment so that we allow Parhamcnt in future, erther
to amend the law, to amend the Statute, to say that,
disciplinary offenses shall also continue being - 1
mean including criminal offenses so that we allow
parliament, since the representatives of the people
are there to determine on these matters of services
offenses, than taking this blanket provision, Mr.
Chairman, which under the current law means that
a boy shall be executed by firing squad, because he
broke into a shop and stole a bag of sugar, which
under the crimunal law, he will be in prison for only
six months, We think, our soldiers need some
leniency, Mr. Chairman. Thank you, Mr. Chairman.

 THE CHAIRMAN: I am putting the question.

Andbefore I do, let me repeat what the effect would
beofyourvote. Therei 1sanamendment to9 toenable
Parliament to make laws in respect of trial of
members of disciplined forces inrespect of! discipline
offenses under the laws to be made. And if that is
carried, then the second leg of that amendment 15
that, 10 falls by the way side. So, we shall have 9 as
amended and 10 repealed. If however, the amend-
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ment is not carried, then 9 and 10 will remain as they
are. That is, now you are voting on the Motion of
Hon. Tinyefunza and Hon Urban Tibamanya in
terms of amendment of 9 and delction of 10. That is
the “Aye”. The ““No™* will be the opposite of that
so that you do not vote on the wrong side. I now put
the question.

(Question put and negarived)

THE CHAIRMAN: Order! Order! It means that 9
and 10 remain in terms in which they are inthe Draft
Constitution. (Applause)

Hon. Delegates, that means, we had not pronounced
ourselves finally on 58, because of that reference
unless the Deputy Chairman or Legal and Drafting
Committee can tell me there is another amendment
pending on 58,

MR. WACHA: Thank yoﬁ;Mr. Chairman. That
will be all for 58, Mr. Chairman after that very wise
decision. 1 think that is all for 58.

THE CHAIRMAN: lam not quite surc whether we
did carry out some amendments to 58 along the way.
[t was only that one. So. now we have to pronounce
ourselves on 58, on the question whether or not, it
should stand part of the Draft Constitution. Now;, let
me put the question. '

(Question put and agreed 10)

THE CHAIRMAN: Hon. Delegates, now we
move back to our list of amendments and you find
that we have article 63, we disposed of 62 this
Moming, we have 63 and on 63, we have a number
of amendments proposed by Hon. Mazima Eliphaz,

and 5o 1 give him the Floor i respect of number 20.

MR. MAZIMA: Thank you very much. Mr.
Chainman Mr. Chairman, the amendment on article
63 Clause 1 is consequenced by the Honourable
from Arua Municipality and Hon. Wasswa Lule
from Rubaga North. Mr. C hairman. I beg to move
that Article 60 Clause (1) be deleted and the follox&-
"‘& Article be inserted.

THE CHAIRMAN: You mean 637

MR MAZIMA: 63.  beg your pardon. I read.

“The right of a person with a disability to respect
d human dignity shall be recognized by State and
Society, and the State and the society shall take

appropriate measures (o ensure that, persons with
disabilities realise their full mental and physical
potential .

THE CHAIRMAN: You have got the text appear-
ing at 20, and 1s that supported or is it seconded? So,
it 1s seconded by Hon. Janet Mukwaya and many
others. Would you go on to speak to your Motion
Please?

MR. MAZIMA: Mr. Chaimman, I have effected
two major changes in the original Clause. The
words, ““the disabled and the handicapped’’, and
then the words, ““shall take measures™. Why have
I done this, Mr. Chairman? Language is a powerful
and an important tool for initiating ideas and ulti-
mately, the public attitudes which also determine the
nature of the action that is to be taken. Words in most
cases, Mr. Chairman, hinder persons with disabili-
ties from gaining full integration acceptance and
participation in society. It is therefore, wise, Mr,
Chairman, to choose the words that one should use
in order to portray positive image which wxll helpto
over come some of thc problems I have- mennoned
above. ‘

In that regard, Mr. Chairman, [ would like to define
the word “*disabled ", the word **handicapped™
and the word “‘disabilify™, which replaces the two
to justify the reasons for the amendment. 1 am
quoting from the book entitled * 4 Well With Words™
which contains guidelines and appropriate technol-
ogy for the portrayal of persons with disabilities and
it is printed in Canada. I am starting with the word,
““disabled’. It is described like this. 1quote, *“The
word disabled, is an adjective not a noun. But are
not conditions. Do not use disabled, use persons
with disabilities™ . The word “*handicap™. I quote:
“Handicap is an environmental or an attitudinal
harrater that limits the opportunity of a person to
participate filly. Negative attitudes, or in access of
entrances to-buildings are examples of a handi-
cap”’ 1 would like to add, Mr. Chairman, that

“handicap™ 1s the relationship between an indi-
vidual and the environment, puts imitations on you,
vou'll fail to perfonm your duties. A few hours ago,
when hights were off; we had that big handicap, so in
as much as 1t refers to disabled people, it can as well
refer to other people who are not disabled,

The word “disability’’, Mr. Chairman, is a func-
tional linutation where there is restriction of an
individual s ability to performan activity like seeing,
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hearing, walking like myself and so on and so forth.
With those definitions, Mr. Chairman, that is why
prefer the word “‘disability™” to bring together all
those. - And it can be mental limitation; it can be
physical limitation and it can be sensory limitation,
it covers all. -

Then the words, ‘‘shall encourage”. Mr. Chair-

man, I have been instructed by my people that the

problem is that we have not been encouraged - we

have been encouraged but the problem is, govern-

ment and society have not taken the rightful meas-

ures in order to empower us to become or to improve

on our potential. For example, access to the avail-

able services is limited, access to the available

opportunity is limited, and access to the available

opportunities or resources is limited. That is why [

am saying that themotion should read, *“The right of
persons with disabilities, respect and human dig-

nity shall be recognisedby the State and society and
the State and society shall take appropriate meas-

ures to ensure that persons with disabilities realise

their full mental and physical potential”™ W are

talking about empowerment not being encouraged

as if we have been refused to take the advice. Thank

you, Mr. Chairman. ) :

MR.AMAMA MBABAZI: Thank you very much
Mr. Chairman. Mr. Chairman, I am in support of
this amendment generally but I would like to suggest
an amendment to this amendment which I have
discussed with the mover in order to provide better
. facilities for our handicapped people and if I can go
ahead and propose the amendment Mr. Chairman, [
wouldlike to add immediately after the word *“ meas-
ures”’, the following words: “‘including providing
Jfacilities for special education” and then continue
with the rest of the sentence so that the new proposal
as a whole reads as follows: *‘The right of persons
with disabilities - no but I think there is something
funny with this.
THE CHAIRMAN: No, the respect and human
dignity
MR. AMAMA MBABAZI: The original one was
saying the right of the disabled.
THE CHAIRMAN: Hon. Mazima spent about

five minutes explaining why he has chosen to move
away from the other language to the word of disabil-

iy’

MR.AMAMA MBABAZI: Mr. Chairman -okay,
let meread it asitisalthough it does not sound - - The
rights of persons with disabilities to respect and
human dignity shall be recognised by the State and
society and the State and Soczety shall take appro-
priate measures including providing facilities for
special education 1o ensure that persons with dis-
abilities realise their full mental and physical
potential’"

MR. MAZIMA: Mr. Chairman, I agree with the
mover but the advice T got from the Legal and
Drafting Conunittee, [ had included such a phrasc.
They advised me to leave it so as to allow Parliament
to work out the details micluding that one mentioned.

THE CHAIRMAN: Hon. Mbabazi, do you still
want to insist”?

MR. AMAMA MBABAZI: Yes, 1 do Mr. Chair-
man. The reason why Linclude this is because of our
circumstances in this Republic.

THE CHAIRMAN: But you have not gol a see-
onder, so we do not know whether we should let you
speak to 1t. Okay. vou have been fully seconded.

MR. AMAMA MBABA2I: Mr. Chairnian, 1 have
the whole Muster for Education who happens to
represent Igara East. Mr. Chairman, the reason why
I' move this amendment is because of the circum-
stances i which especially our mentally disabled
people are treated w tus Republic. Mr. Chairman,
all Members know that our society, had not reached
a level where they accepted mentally handicapped
people as acceptable human beings. In fact in many
places, including my place, when you are unfortu-
nate to produce a mentally handicapped child, then
youare forced by custom | suppose, to hide away this
child from society. Some went to the extent ofkilling
them, Obviously, this s wrong because any child is
a God given child and I think socicty owes them a
nght to live as normally as possible. In other socie-
ties; whathas happened is that mentally handicapped
children are recognised for their handicap and socl-
ety does everything possible to facilitate them to
acquire an ability to live independently ! This 1s'by
providing special education for themn. Many of them,
you will find that although they are slower at leam-
ing, slower than the ordinary children in class, if you
give them special education, nevertheless, they will
}eam something and be able to look after themselves
nstead of being dependant on their parents or soci-
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ety. Itherefore feel that it is very important at this
time, to introduce a provision that puts an obligation
on the State and society as a whole, to provide for
special education of those who have leamning diffi-
culties or those in the past who'were termed as being

mentally handicapped. Thank you.

MR. LEANDER KOMAKEC: Yes. Mr. Chair-
man, I would like to remind or oppose the amend-
ment by Hon. Amama Mbabazi for onc reason. We
are'engaged in a serious exercise of wnting a
Constitution. Whereas I will sympathise with the
idea of blaming the measures, education is not the
only appropriate measure. There are things to do
with attitude and other things. I think we should
allow Parliament to think oyt of the various ways
they can help people with disabilitics. So it is not
Decessary toname education or single out education.
important as it is, to singl¢ it out as the only measure
although you say including that one. But I think this
is a Constitution enabling legal and political docu-
ment and let us just enable society to do what it must
to assist these people with disabilities. So I think it
1S not necessary really to load oursclves with these
phrases like education or whatever. So for simplicity
and being broad enough, the principle is acceptable
and ] think it is straight forward. Solagree with what
the Legal and Drafting Committee has done advising
the oniginal motion, toleave itas itis. Thank you Mr.
Chairman.

PROF. KABWEG YERE: Thank vou Mr. Chaur-
man. | also oppose the amendment becausc ap-
Proved measures should be able to cover all the
néeds, the different needs. Mr. chairman. it is not
education‘alone. There are people who need limbs,
there are those who need wheel-chairs. voumay cven
talk in terms of having employiment, vou have cases
of special lifts, different stairs for them. They are so
many and the area of disability 1s - there are people
who cannot speak properly although you know -
hearing aids, so there are many vaneties of these
thmgs So! think really, if a government or a country

IS self respecting and takes appropriate measures.

they will look into those arcas and handle them ina
hierarchy of needs otherwise, if we concentrate on
education alone. we may miss a wholc range of
disabilitics that exist among us. [ thank you.

MR.BATEGANYA: Thank youMr Chaiman. |
would like to oppose the amendment because the
sentiments of this House are that where possible. this
Constitution should be as brct as possible and
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accordmg to the words ‘special arrangements’’,
they also take into consideration education. Sir, I
would like to strongly oppose the amendment on
those grounds and also suggest that you put the
question. Thank you very much.

THE CHAIRMAN: Okay, let us pronounce our-
selves on the amendment and then we go to the
onginal if it is not carried. Ifit is carried, we go back
to the original as amended because the amendment
does not negate the onginal. The nght of reply is
exercised Iin very, very rare circumstances, other-
wise you would have a lot of contributions but since
you feel really very strongly on this issue, maybe we
should give you the chance, before we put the

question.

MR.AMAMA MBABAZI: Mr. Chmrmamthatxs
far from my thought. F must say | am sympathetic
to the view that we should make this constitution as
short as possible and general. But I raised this
especially because of the attitude that we have in our
society, the fact that this would be introducing a new
idea in our society altogether where we accept
mentally handicapped especially as people that de-
serveattention of society. Mr. Chairman, this cannot
be compared to the other needs like wheel~chairs for
those limb problems and things of the kind. These
can be taken care of by the phrase, “‘appropriate
measures””. But I was raising the question of
mentally handicapped because up to now, people
even fear to talk about it in public. So I'thought this
was really breaking fresh ground. Thank you.

THE CHAIRMAN Okay, let us pronounce our-
selves on thlS

MR. MUSUMBA: Thank you ‘very much Mr,
Chairman. Mr. Chauman, I seek clanfication. Of
course | am in support of the amendment, of the
original amendment by Eliphaz but I just seek
clarification. What is the import of this statement,
“*Societyshall take appropriate measures to ensure
that people withdisabilities realise their full mental
and physical potential”? What is the import of this
statement? [ just want toknow. Howis it loaded vis-
a-vis the society?

THE CHAIRMAN: I thought one member went to
the extent of almost enumerating some of the things
that society should do apart from education and all
sorts of thuings. 1 mean, for instance, if we had
designed thus hall with this provision in mind, we



[The Chairman]

2074

CONSIDERATION OF THE DRAFT CONSTITUTION

would have had some other situation which would
help Hon. Mazima and maybe someone who comes
on a wheel-chair. But as it is now, it would be very
difficult to come with a wheel-chair in here. These
are some of the things I think but we cannot enumer-
ate them here night now.

MR. ADOKO NEKYON: Before you put the
question, I was under the impression that the amend-
ment moved by Hon. Amama Mbabazi is meant to
insert for. the avoidance of doubt with whatever
Parliament we do have. Whathe is saying, one of the
things which must actually be included is the provi-
sion for special education for the handicapped peo-
ple. If you look at Article 136 Clause 1,2,3, I think
you find a sinular arrangement. This would help the
house very much. Mr. Chairman, Article 136 Clauses
1 to 3. Itis very brief. (Interjections). Yes, I am

- saying there is a similar provision there where - yes,
Iam saying legal arrangement is seen where you say
that ‘‘Voters have got the right to recall the Mem-
bers”. And then 2, you say, “Parliament shall
make law to prescribe the grounds and procedure
to be jfollowed for the recall of a Member of
Parliamentunder this article” then3 youssay, *‘For
the avoidance of doubt physical incapacity and
mental capacity have been included among the
grounds under this article” . Itmeans we are telling
Parliament to make the laws but one of the grounds
which should be included in their Parliamentary law
must be this one. “So that is what Amama Mbabazi
is following. I do not see anything funny with it

DR. WANDIRA KAZIBWE: Point of informa-
tion, Thank you Mr. Chairman. I think this informa-
tion was for Hon. Nekyon but it will benefit the
House which may be derailed. Physical disability is
very different from physical incapacity Mr. Chair-
man and it is the same as mental incapacity wnich is

very different from mental disability. The two are
completely different conditions. If you are phys-
cally incapacitated, you are really incapacitated
medically. Mr. Chairman, this relates to diseases
like if you become very ill for a lqng, long time and
you are bed-ridden and you are denying your con-
stituents of being represented. That is what is called
physical incapacity. Whereas somebody who is -
(Interruption) -

THE CHAIRMAN: No, butIthink Hon. Kazibwe,
you are misunderstanding what Hon. Nekyon was
all about.” Hon. Nekyon was using it to argue by
analogym terms of drafting or couching concept. He

is saying, there 1s nothing to say **shall take appro-
priate measures including...”’ - for emphasis. *In-
cluding™ or ".uaking™ is an avoidance of doubt
provisionand herehe was founding strength from the
fact that i the Constitution, there are some provi-
sions which arc drafled on those lines. I think that is
all he was saying.

DR.WANDIRA-KAZIBWE: Mr. Chaiman, 1
want to take this opportunity to oppose the amend-
ment - Thank you - by Hon. Amama Mbabazi. It
narrows us down. ’

THE CHAIRMAN: Anyway, now, Hon. Dul-
egates, you have heard the arguments for and agamst
Let us vote on the amendment first that what he is
saving 1s that we should add the words, “tincluding
provision of special cducation™ | in the amendment
proposed by Hon. Mazima who does not seem to
object except thar he dropped it on advice of the
Legal and Drafting Committee and once we do that,

then we goback to the original motion. Now| putthe
question.

(Question put and Negartived)

THE CHAIRMAN:Now. we £0 back to the mo-
tion. Now, do you need to debate this?]l will now put

the question on Hon, Mazima’s amendment.
(Question on the amendment put and agreed 10).

THE CHAIRMAN:Hon Mazima, yoi: have an-
other amendment on Article 2.

MR MAZIMA: Thank you Mr. Chairman. Mr.
Chairman, having passed an Article on affirmative
action and having provided that Parliament shall
make relevant laws for the purposes of giving full
effect to the above Clause which | am not quoting, |
get persuaded that clause 2 of Article 53 is redun-
dant. So, I beg to move that it should be deleted.

THE CHAIRMAN: The onginal amendment was
that - what appears on the circulated document was
that to change thie words, *persons with disabili '
but Hon. Mazima is now saying that in view of the
fact that we have said the State and society shall take
app‘(qpnatc measures to ensure that persons with
dlsabthncs realise their full mental and physical
pptcnU§l. he doesn 't see the need forit. Well that is
his motion. Unless of course the question is that he
has since been better advised Hon. Mazira, do you

want to proceed with the deletion or?
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MR. MAZIMA: Mr. Chairman, if 1t 1s not a
repetition, . then 1 withdraw the first motion and
further movethat the words, * ‘handicap™” and **disa-
bled"* be removed and be replaced by *“persons with
disabilities” so that it reads as follows: ~Farlia-
ment shall enact laws appropriate for the protec-
tion of persons with disabilities™ . Full stop.

(Question put and agreed (0)

THE CHAIRMAN: Now, finally we put the ques-
tion on 63 as amended. Thearticle 63 asamended
do stand part of the Draft Constitution.

(Question put and agreed t0)

THE CHAIRMAN:That disposcs of 63. Now we
come to 64.1 After 64, we move to 23 because the
other one, 22 was onginally disposed of under a
different amendment.

MR. MWESIGWA RUKUTANA: Thank you
Mr. Chairman. Considering that it is just a couple of
minutes to six and considering the importance of the
amendment now before the Assembly. 1 wish to
move under Rule 16 of the rules of this House, that
this Assembly be adjourned to another day «{/nter-
Jections)- Okay to tomorrow if that be the casc, to
discuss this important proposed amendment. Tam of
the view. Mr. Chairman, that Members are actually
exhausted. We cannot meaningfully debate and
discuss this proposed amendment.

THE CHAIRMAN: Now, could the Hon. Member
indicate to the Chair the rule under which he has
moved so that we all procoud together?

MR. RUKUTANA: Rule 16 of the rules of this
House. o

THE CHAIRMAN: Yes Hon: Members, the
rules of procedure do allow that a motion for the
adjournment of the Assembly may be moved without
notice and once it is moved and seconded, we dispose
ofit. Now, I was not so sure that you were seconded.
Icanseeit 1s seconded by many Members. Of course
under normal Parliamentary procedure, if you move
amotion of adjournment, you are inviting debate for
at least 30 minutes on general subject, not necessar-
ily dealing with what you arc discussing, if you could
check vour rules but of course we are not going to
indulge in that. Wedonothave todebatethe prosand
cons of this. All that happens is that the Chair is now
under requirement to put the question and if it is
carried, then we adjourn to the next day. Ifit is not
carned, we continue until the Chair adjoumns at any
time. So that is what the rules say. This is not
intended to intimidate Members, this is only intended
to guide you before you make your decision, Hon.
Delegates, the Motion is that we adjoum the Assemn-
bly right now for the reasons given by the Member
and I will proceed to put the question and if it is
carricd, we adjourn to tomorrow at 8.30 a.m.

(Question put and agreed !o)
THE CHAIRMAN:Hon. Delegates. n view of our
deciston, the Assembly stands adjourned until to-

morrow at 8.30n the morning. Thank you.

(The Assemblyv rose and adjorrned until Tues-
dav. the 13t of September 1994 ar 8 30 a.m)



