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" THECONSTITUENTASSEMELY

Thursday Sth September,1994.

(The Assembly met at 9.00 a.m. in the
International Conference centre, Kampala)

PRAYERS.

(The Chairman, Hon. James Wapakhabulo, in
the Chair)

The Assembly was called to order

CONSIDERATI()N STAGE OF THE DRAFT
CONSTITUTION OF THE REPUBLIC OF
UGANDA ..

CHAPTER FIVE: F UNDAMENTAL RIGHTS
ARTICLE 68, ADMNISTRATIVE JUSTICE.

THE CHAIRMAN : Hon. ' Delegates when we
adjourned yesterday, we had sent or referred to the
Legal and Drafting Committee a Motion secking to
Create a right to information by inserting a provision
Or an article in the constitutional draft. It was so
referred. Afier that we were to handle proposal for
an article to provide a general derogation of power
for delegation of the various nghts Now, this is

Where there is a bit of difficulty, there are a number -

of documents distributed. According to yesterday’s
dOCUmem, we should be doing'No. 29, but there is
also No.33 on the document distributed, item 33

Which seems to be in the same terms as No. 29 of.

Yesterday. What I am trying to find out is, if we had
the Chairman or the deputy of the Legal and Drafting
Committee, they would have given us the guidance
as to the documentation we have here. Because
according to the document we were using yesterday,
we had done No.28, and this morning, we should be
doing No.29'if we were to follow it logically. Buta

document of september, 14th first has 32 which is

talklﬂg about article 53, | think this was by virtue of

a reference, and then we have No. 33 which s also

talking about a general limutation Clause. So n
mes difficult which one:is.coming first.

MR, TIBAMANYA: At the end of the second
Paper dated September 14th, there s a Clause to the
effect that this amendment is to replace NO.29 On
the list. So 1 wonder whether that statement will be

of any help to the Chaur.

MR, WACHA BEN: MR, Charrman. thank vou

Yeny much. Sorry | am shghtly late Mr charman,
['was of the opinion that we continue  with what

appears as 33 and then we come back to Hon. Omam
Atubo’s Article 53 to summarise that sector before
we move in to State of Emergency.

THE CHAIRMAN: Is that the only reference still
outstanding? I think we made some yesterday.

MR. WACHA BEN: Those which were referred to
us yesterday unfortunately were not handled be-

cause we dealt specifically with Chapter 3, we
wanted to get it out of thc way.

THE CHAIRMAN: What is the mgmﬁcanoe of

. that foot note on page 12'7

MR. WACHA BEN: Mr Chairman, this is in

. reference to the fact that we wanted to have one

omuibus limitationclause. Iwas going toexplainthe
circumstances under which this one came into being

THE CHAIRMAN: Okay, we shall proceed this
way that we take on 33. This arises also from a
decision we took that we have one general deroga-
tion, and Hon. Ben Wacha will be presenting this,

MR.BEN WACHA: Thank you, Mr. Chairman.
Your circulated sheets are saying this should come
immediately after Article 68, I think this is wrong,
Our intention Sir, was that, this should close that
sector which we were dealing with, and thcrefore, we
proposed that it should be Article 70.

THE CHAIRMAN: Don t you thmk therefore,
that we should- ‘

MR.WACHA: I think you should continue with 69
- pronounce ourselvm on 69and -

THE CHAIRMAN 68 and 69 because y&sterday
we had completed 67 and then there was interposed
this one on information which has been referred. 1

think we go logically to 68 dealing with administra-
tive justice . Did we have an amendment on that?

MR. WACHA: Slr this one, accordmg to my
notice stays as it 1s.

THE CHAIRMAN: Shall I propose and put the
question, the question is that, Article 68 - it will be
renumbered anyway appropriately-Article 68 do
stand part of the Draft Constitution.

(Question Put and agreed 10)
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THE CHAIRMAN: There is Article 69 which is
about human freedoms additional to other nghts.
Hon. Ben Wacha do we have any -

MR. WACHA BEN: No we do not have any
proposed amendments on this. This is an indulgent
Clause. ‘

THE CHAIRMAN: It is a useful article. Let me
put the question on 69.

(Question put and agreed 10)

THE CHAIRMAN: Article 69 stands part of the
Draft Constitution. Hon. Wacha Bcn, we go33on

to-the report.

MR. BEN WACHA: Mr. Chaifman, what I pro-
posé to draw the attention of the House up on is
indicated on the original circulated sheets as para-
graph 29. My attention has just been drawn to some
circulated paper under my names which would go
outside and actually, restrict whatever  am going to
- trytoproposetothis House. Please, ignore that piece
of paper which has just been circulated under my
names. [ am gomg with the proposed paragraph 29.

Mr. Cha'u'man, permit me to draw the attention of
this House to the background of this proposed
amendment. When the House was considering
Article 51 (2), Mr. Chairman, Hon. Wasswa Lule
thought to delete the words appearing in that article
which states: “‘All the public interests” which

appear at the end of that Clause. This amendment,
Sir, was defeated. Soon after, Hon. Sam Kutesa

" brought a further amendment to the Clause seeking

to define and delimit the intérpretation of the words
“public interests” The only cause of debate on Hon.

Sam Kutesa s amendment, Hon Don Nabudere -

thought to join Clause 51 (2) and Clause 51 (3)to
form only one derogation Clause 51 (3). Various
views were expressed on this matter with the pre-
dominant one being that, there was a need, at the end
of it all, for there to be only one derogation Clause
" under the provisions of human nights as stipulated in
the Draft Constitution. This matter was therefore,
then referred to the Legal and Drafting Committee
with instructions to work out the derogation Clause
and to find out where best that derogation Clause or
that a.mcle should be placed in the constitution.

Now the amendment as it stands now, reads as
follows, and please bear w1th me if I go through it

becausc there is some confusion. 1t reads: *“/n the
enjoyment of the rights and freedoms prescribedin
this Chapter, no person shall prejudice the rights
and freedoms of others or the publicinterest” . That
is Clause (1). Clause (2) then states: “Public
interests under this Article shall be determined by
Parliament but shall not permit, (a) political perse-
cution (b), detention without trial, (¢), any limita-
tion of the enjoyment of the rights and freedoms
prescribed by this chapter beyond what is accep!t-
able in a free and democratic socicry or what is
provided for inthis constitution” . 1will come tothe
wordings later. ButIwant us to be moving together.

Mr, Chairman, the amendment as it stands at the
moment, it 1s an agreed format worked out by the
three Hon. Members that is Hon, Sam Kutesa, Hon.
Don Nabudere, and Hon. Wasswa Lule together
with the legal and Drafting Committee amending
and enlarging Article 51 (2). Now the first part that
is Clause (1) brings out specifically the provisioné of
51(2). Clauses (2)(a)and (2) (b) as proposed inthe
amendment incorporate the views expressed by
Hon. Sam Kutesa in his attempt to define what
should and what should not constitute *‘public
interest””. Clause (2) (¢) in the amendment is to be
incorporated into Article 59 (3).

Mr. Chairman, various views have been expressed
in the legal circles about this proposed amendment,
and I think it is only fair that I should present these
views 10 this THouse. I am doing this, taking into
account the importance of this proposed amendment
and importance it will play in the interpretation of
this Constitution 1n respect to our human rights
provisions. First 1s the issue of what is **beyond
what is acceptable in a free and a democratic
society "' Before | atiempt to define this phrase, let
memform Hon. Members that this phrase is not new
m our constitutional history. It is used, if Members
will recollect, 1 nearly the same format as under
section 26 (c) of the 1962 Constitution and Arucle 17
{c) of the 167 Constitution.

The format as 1t appears here seems to have been
borrowed from section (1) of the Canadian Chartef
of Rights and Freedoms. The same provision also
appears in vanous other constitutions. 1 say they
appear almost in the same format as the 67 and 62
Constitutions under what we call the West Minister
models of constitutions, those constitutions which
were given to our Independent states and in the early
70s. Theduty of having such provision elsewhere 1S
that, it makes it easy for the courts to interpret it. The



THURSDAY, 15THSEPTMBER 1994

2139

THE CONSTTTUENT ASSEMBLY

courts in Zambia and Canada have done so. It has
just been held that in determining what is reasonably
justifiable in a democratic socicty. the test should be
an objective one. That is what is justifiable in any
democratic state. Not one particular democratic -
one particular state which claims to be democratic.
Now the essence of democracy has been defined as
““A free society in which government s hased upon
the consent of the citizenry”” The duty again is that,
the phrase shifts the burden of proving the need for
thedelegation of that right away fromthe beneficiary
of that right. That onc is onc basic issuc which has
been raised in our legal circles. -

The second issue which is of paramount importance
100, is as to whether the issue of interpreting ‘public
interest”> should be left upon Parliament or should
be left in the hands of the court, Mr. Chairman, you
will notice that Clause (2) of the proposed amend-
ment states, *‘public interestunder this article shall
be determined by Parliament but shall not per-
mit..>* There is a strong fecling. and I want this
House to come out on it clearly, that it should read:
“Public interest under this article shall not per-
mit..”* Mr. Chairman, this is an important matter
because views are that interpretation of the constitu-
tion should be left in the hands of the courts, and not
be limited by what has been prescribed by Parlia-
ment,

Lastly, Sir, in discussing this amendment, [ urge
Members to look at the principle behind. The
principle being that, there should be one limitative
Clause in oiir human rights provisiots, and that ﬂjis
limitation. Clauses should not be littered all over
Chapter 5. This is important for interpretation. It is
possible that even this onc limitation Clause couldbe
subjected to others. But that is a matter of drafting,

and 1 urge Members to leave this to the technical -

committee. 1 also urge Members that. itis possible,
as has been indicated to me by Hon. Omara Atubo
that, even the wordings of this new Clause could be
improved upon. We are also conscious of this fagt,
Mr. Chairman, and [ urge Members alsotolcave this
to the Technical Committee, not even to the Legal
and Drafting, but to the Technical which.cqluld
improve upon it. Let us deal with the pnpc1ple
behind. that is that there should be one limutation
Clause and as to whether this limitation Clause
should be left in the hands of Parliament of to the
hands of the court, other Hon. Members. I think.
Would elucidate on this matter - Hon. Nabudcrc.
Hon, Sam Kutesa if he is there, but I think this 15 the

basis under which we proposed this new ‘amend-
ment. Thank you, Mr. Chairman.

THE CHAIRMAN: Thank you, Hon, Ben Wacha
for this very effective presentation of this rather
tricky situation. The Motion now is that, we adopt
as a general derogation clause, that Clause in the
terms and on the lines as presented by Hon. Ben
Wacha and appearing in the report of the Legal and
Drafting Committec on item 29, that is the wording
that is before us. ‘

PROF. NABUDERE: Mr. chairman, 'Haye noth-

ing to add except to say that - to move that we in fact
adopt this article as proposed by Hon. Ben Wacha,
There was considerable debate already on this'mat-
ter, and I do not think we should reopen the discus-
sion. Thank you. ,

MRS. MUKWAYA JANAT: Point of clarifica-
tion, Mr. Chairman, in Hon, Ben Wacha’s presen-
tation on item No. 2, I wonder whether I heard him
properly, 1 heard him suggesting that, this Clause
would rend ““Publicinterest under this article shall
not permit”* leaving out the others. Is that right?

THE CHAIRMAN: No! think - Hon. Ben Wacha,
I think would you clarify, I think you did not say
everything, B

MR.BEN WACHA :Twasbringing outthe various
views which have been expressed. This is a tricky
situation, my own considered view Is that, interpre-
tation of “‘public interest” should be left.in the
hands of the court. That is my consideljed dpinion,

‘and an opinion which is being shared by other

Learned Friends. But it is a policy matter and that is
why I have brought it to the House, Mr. Chaitman.
Whether it should be determined by Parliament, or
we deletethe word ““Parliament’’ and leave it just to
for the courts to interpret. -

THE CHAIRMAN: Hon. delegates, this matter
was extensively discussed here and we made this
reference more or less on specific grounds to marry
various views which we developed on the Floor. Ido
not think we should re-open debate particularly in
view of the very able presentation made by the Hon.
Member. I would like to suggest that we move and
declare ourselves on it..

MR.ERESU ELYANU: Mr. Chairman, although
1 am not ready to open up a debate on this derogation
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clause, I would like to bring to the attention of the
delegates here present that, this amendment should

' bring us into the understanding that, while we may

accept it in its present form now, we should also
consider, in our minds, the question of separation of
powers. If for example, in-Clause (2) of the amend-
ment which reads ‘Publicinterestunder this article
shall bedetermined by Parliament’™ weare actually
giving the legislature the upper hand in determining
' public intcrest. ‘On the other hand, it is tying up the
hands of the Judxcmry in determining what *‘public

"mlerest”xs So, for the purpose of interpretationand

scparanon of powers, I think and [ strongly believe
“an ameéndment should have been made whereby

Parliament does nothaveto determine public interest

but the courts be the ones todetermune public interest
~ so that, in the process, if someone’s public interest -
whatever his rights - have been violated other than
those which havealready been mentioned as political
persecution’ and detention without tnial, then the
courts will be in a better position to help that person
when his rights have been violated. For example, we
have a situation here where there was a case, some-

one’s house for example was taken away in public -

interest, and has not yet been mentioned as one of
these. How would this fellow be covered if Parlia-
ment is the fellow to interpret a situation like that? |
think we should remove Parliament here and instead

have the courts to determine pubhc mterest Thank

you very much, Mr. Chairman.

 THE CHAIRMAN: Hon. Nabudere you want to
clarify ‘something.

PROF.NABUDERE: I 'think what is meant here

really, Hon. Members should not take this matter -

t00 far. What is meant is that Parliament will make
a law in which it stipulates in which circumstances
public interest is interpreted or rather in general

terms what public interest means. But in the final -

analysis, itis the Courts which will determine whether

‘that is the correct interpretation of public interest.
Because matters will come to the courts finally, and
the courts will then come in to interpret whether that
is the meaning that Parliament attached to the words
““publicinterest’’ . So courts will still be involved in
this matter. :

MRS. MWONDHA FAITH: Thank you very
much, Mr. Chairman. When Hon. Ben Wacha was
taikmg about leaving out the provision of Parliament
making the law, he was saying the whole question of
interpretation of the constitution should be left to the
courts, But L think this has been the procedure, and

with or without the Parliament making the law still

the courts have to mlurprc.t the situation as it is and
we have always had what we call Case Law. And if
this business 1s left out just like that, not so many
peopleof our country know the process oflitigation
to allow everybody whose rights have been I
fringed, to go to court in order for the courts ©
interpret the law. So'l feel that, if we leave it oub

~we shall be plunging this country into chaos. Thank

you

MR.WAbbWA LULE: Thank you: very much’
Mr. Chairman. Itis my wish that we should openthis
debate up again. Because once there has been a
attempt to match the three different views, you will
notice that in the initial derogation Clause, there W8S

only one opening, that of public interest which has;

to a certain extent, been constrained to the extent of

_political harassment and detention. But then if yoU
" look at it carefully, you find that there are two othef

apenings now. One, the determination by Parli”
ment of public interest. There, we as an Assembly;
we abbreviate the responsibility by not determinioé
what public interest is ourselves. Two, the interpr®”
tation of what is acceptable in a free and democra®
socict “aslarto public interest. that toois a phras®
whielc : subject 1o mnterpretation or nusuterprel”
tion as our leaders in the past have been seen ¥

“interpret. [ think it is a very important clause, this

limitation Clause, because it determines whether of
not all those rights which we have spent days

debating, whether they are substantive or wheth¢!
‘they are not. So, I do not think we should leave the

question like that. Another thing about the amen®
ment as proposed. as | had stated in' the pr eviows
debate, L had two amendments. My original ame?™”
ment was split in two and the second amendment
the one that was supposed to determine the hmltano
of (Interruption)

THE CHAIRMAN: So in summary, YoU are

saying you do not agree with the report of f Ho?
Wacha?

MR WASSWA LULE: Yes, Mr. Chairma?

THE CHAIRMAN: So he was telling us lies:

- MR.WASSWA LULE: Nohe was not telling ¥
~lies, but -

. ‘THE CHA[RMAN He said that this format“"s
-+ been arrived at with the parties concérned. YOV =

now re-opening debate and saying, you dlsass‘?c
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yourselt from the report of Hon. Wacha. So, inother
words we wasted our time.

MR.WASSWA LULE: Well, I do not agree with
the amendment as it stands in 1ts entirety.

MR. GEORGE MASIIKA: Thank you, Mr. Chair-
man. | think all Members do know that every time
Parliament makes a statute, it takes public interest in
consideration. What article 68 Clause (2) is saying
is that, public interest shall be determined by Parlia-
ment in the first instance, and I think that is superflu-
ous. Because this interest is taken into account every
time a statute is made. Nowy, if itis left as it 1s here.
that public interest under this article shall be deter-
mined by Parliament, the first interpretation is that if
the issue.goes to court. then court can wash off its
hands and say we are not determuung this. That 1s
the first impression that one gets, and I think that
would be very wrong.

And [ would agree with Ben Wacha's caution on this
that we delcte the words be determined by Parlia-
ment, so as to leave Article 68 Clause (2) to read
“public interest under this Article shall not per-
mit...”” Now the other enumerate parts are what we
can now foresee as probably derogating the Human
Rights Chapter. But the Parliament will definitely.
in its wisdom, pass other statutes and the Parliament
will, in doing so, evaluate the public interest. We do
not have to tell Parliament to consider public interest.
It will definitely do so, and that will leave the courts
with a free hand not being itunidated by a phrase
that the Patliument has to determme publhic mterest.
and that mighty derogate the enjoyment of these
rights by the public or thecitizens simply because the
court can wash off its hands and say it will not deal
‘with thé detenmunation of public mnterest. So to
remove the doubt from it. Mr. Chairman. [ would

urge the Members to consider deleting these other

few words to let the phrasc be very clear

THE CHAIRMAN: Could | be clarified in view of

that proposition” Supposing Parliament was to pass
a law or you are saying that. Parliament has unlim-
ited powers therefore we do not have to mention that
Parliament can pass laws that have thc‘cffect of
derogating from the nghts granted by Amcle.5,‘ Or
are we saying that we have to mention it? This is. |
think- A NAITOW arca w here we have to makc a
determunation. ‘

MR.KITARIKO: My simple understanding of
Uus draft 1s that. public interest. Parhamentis mak-

ing a law derogating the nghts in Chapter 5, it shall
not make a law which derogates from political
persecution and detention without trial, but all the
rest of the area is open to Parliament , but those will
be exclusively not touched by any law made by
Parliament. That is what I understand by this draft.

DR. KABERUKA: Thank you, Mr. Chaiman.
Having listened to the views of experts, L have a view
of one of the assessors and we realise that what is
important is that public interest should be defined by
laws set by Parliament and that this public interest
should not include political persecution and deten-
tion without trial. So having realised that those are
three things which we should cater for, inmy own lay
man’s expertise, [ have come up with something
which | consider that should replace what we have
here. And 1t reads; **In the Lrjoyment of the rights
and freedoms described in this Chapter no.person
shall prejudice the rights and freedom of others or
the public interest as determined by laws made by
the Parliament to the extentacceptable ina free and
democratic society, provided that such laws shall
not permit political persecution or detention with-
out trial”’. So, Mr. Chairman, I think that would be
a better formulation than what we have here. Thank
you. (Applause)

MR. RINGWEG!: Thank you, Mr. Chairman.
Mr. Chairman, I think when this matter first came on
the Floor, most Members were very, very apprehen-
sive of the removal of the phrase, **public interest *".
I'think thatis what really caused most of the concem.
But now that the amendment has come babk, and this
particular phrase has not becen. removed, there has
been a very able attempt to limit what could be
foreseen as possible exception to that “‘public
interest” . 1.do not see any reason why we should
really try to labour this point any furthet. The
position, Mr. Chairman, is that, Parljaxnci{t as will
be provided for under this constitution, is a I.‘.egisla-
tive organ or a legislative institution. I hope we are
not trying to make any attempt to also'provide to
what extent Parliament will legislate. I tink once we
establish an institution called a Parliament, and
bestow upon it the power to legislate, we should
therefore, stop there, we should not also attempt to
say . Parliament will legislate on the following
matters. If. Mr. Chairman, we are going to provide
under this limitation Clause, situations in which
Parliament can legislate over matters of fundamen-
tal human rights, how to limit these' fundamental
human nghts, we shall be so definitive, and we shall
not be catering for the future, we shall be curtailing

the work of Parliament.
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The point, Mr. Chairman, I want Hon. Members to
understand is that, whether or not, we provide in this
 article that Parliament will legislate in this respect,
Parliament already has the power to legislate. So, it
is better we leave the interpretation of what may be
considered to be “‘public interest” in.the hands of
the custodian of law and justice, that is the courts of
law ds will be establishedunder the constitution. Mr.
Chairman, I therefore, implore Members not to be so
pessimistic and not to be.over suspicious about the
~ good intentions of this amendment here. The public
interest is ‘catered for and let us leave the interpreta-
tion to the courts of law. We have no reason to
suspect or doubt the ability of the Courts to interpret
whatever comes up as and when it comes in the
interest of public interest. Thank you, Mr. Chair-

COL. OTAFIIRE KAHINDA: Thank you, Mr.
Chairman. Mr. Chairman, I beg to express my
reservations about the spirit in which this amend-
ment seems to be introduced, This amendment seems
to ignore completely our yesteryears. It also seems
to ignore the essence of our being here. We have a
‘history’ of turbulence, we have had a history of
anxiety and missed opportunities. When this amend-
ment seeks to remove the words ““National Unity "
and *‘National Interest”, 1 am at a loss.

THE CHAIRMAN: Butitisnot, it was the original
Motion which was moved by Hon. Wasswa Lule
which sought to remove the words ““Public Inter-
‘est”” 'Wehada verywide rangmg debate on that, and
views were expressed strongly that public interest is
necessary because of certain situations. Public
health, public order and soon and so forth. But fears
were expressed strongly that possibly, public inter-
est could be used by the government of the day and
intrude into political rights by detaining opponents
and persecuting them. So we decided that since there
were these competing interests which have been
expressed on the Floor of the House, let us refer this
matter tothe Legal and Drafting Commuttee together
with the sponsors of the various amendments ie.
Hon. Wasswa Lule, Hon, Sam Kuteesa and others,
‘to work together with the Legal and Drafting Com-

mittee and come back: with the formulation which -

‘takes, jfté account not only the need to maintain
public interest but also the need to impose restric-
tions that do not permit the governmient of the day to
intrude into political nights or persecuting oppo-
nents.

The formulation that has come starts with a
statement n one, which will be a general application
to all rights under Chapter 5. You are free to enjoy
your rights but in doing so, do not hinder the
enjoyment of rights by others. Or do not injtir,c the
public intercst. Two, s saying okay, we agree there

is need for public interest but that need for public

interest must be circumscribed to the extent that one;
laws will be passed which could determine what
constitutes public interest by Parliament. But in
doing so doing, Parliament should not provide laws
that go towards political persecution, detention with-
out trial, or unreasonable use of legislative power t0
unnecessarily limit the right to enjoy your rights

specified in Article 5, and that is (c).

So, whatnow you are saying - public interest, it docs
not, 1t in fact protects it, but only except those areas

‘which could be abused because of political situa-

tions. That is how I understand this amendment.

COL.OTAFIIRE KAHINDA: Correct, Mr.
Chairman, and I was coming to that. The amend-
ment as it stands, talks of enjoyment of rights and
freedoms prescribed in this Chapter and it goes on
tosay ..no person”’. But this amendment does not

take carc of a group of persons.

THE CHAIRMAN: No, I think let us sort out that
one before we go very far. The interpretationof laws
in Uganda - and even [ think the constitution does
provide for its own nterpretation, if it does not adopt
;he common law approach which has been codified
inlaw, called Interpretation Acts, where a referencé
Is made to singular , it shall be read as including
plural and vise versa. So that does not arise.

COL. OTAFIRE KAHINDA: Thank you, M

~Chairman - 4

THE CHAIRMAN: Hon. Kaberuka, you made3
Proposition but in terms of substance, it does 1ot
differ materially from what is on the Floor. Let me

hear from the Chairman of Legal and Drafting

Committee. Do you think that the text read out bY
Hon. Kaberuka matérially alters the information - |

mean the format as we have it here?

PROF. KANYEIHAMBA : Thank you, Mr. Chait”
man. I definitely agree with you that it does 1o

‘materially change the substance which is contained

in this general derogation. [ wanted, Mr. Chairma?
to assist Hon. delegates in understanding why 13
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Clause (2), we dropped both Parliament and Judici-
ary. The person's rights may be affected not only by
acts of Parliament, but they may be affected by
administrative action taken by the executive or
indeed by the interpretation given to the constitution
by the courts. Thercfore, if you simply limit the
limitation to Parliament, youare leaving a loop hole
for administrative tribunal or mdecd organs as well
as the judiciary - ,

THE CHAIRMAN: Now which texts are we
debating now?

PROF. KANYEIHAMBA: I thought sir, that
people were insisting that we should either -

THE CHAIRMAN: You sce we have two texts
here under 29, there is reference to Parliament and
then there is one under 33 which docs not so refer.
Correct? Now the Mover specifically went back to
the original draft, rather the one which came as a
formulation under 33. Hon. Ben Wacha is w1th us
and can confirm that.

PROF. KANYEIHANIBA Mr. Chairrhan, then
lam sorry I am a bit lost because I thought that this
1s amatter which had been referred to the Legal-and
Drafting Committee and what Hon. Ben Wacha
reported is the composition the Legal and Drafting
Committee presented. This was my understanding
$0, my reference as to the what the Legal and
Drafting Committee presented to this august House
Wwas - rather than going back to the original -

THE CHAIRMAN: No, no. You sent us a report
here from the Legal and Drafting Committee of
September 10th, and on that report we have para-
graph 29 which is the format we arc discussing now.
But we also had circulated a document dated Sep-
tember 14th, whichhas paragraph 33, andHon. Ben
WaCha, in hiis presentation said that he was using the
report of 10th September, and the formulation under
that in preference to what was circulated to you.. So,

Yu are talking to the text of 33 when actually they
are debatmg the text of 29 ‘ .

MRBEN WACHA: Mr. Chairman, when I was
talkmg’ my attention had, not been drawn to’ the
Present text dated September ]4th, butthe content of
the text of September 14th is actually the basis of my
argument for removal of the words *determined by
Parliament becausc that was what we had agreed

upon in the legal and drafting committee. But I

thought that people were still talking in reference to
what appeared in paragraph 29. Sol was at pains o
explain that, that particular phrase should be re-
moved because of the reasons that I gave to the
House. If the Members are having this particular
text dated September 14th, which I understand was
in the pigeon holes but 1 did not go there I just came
here straight because I was slightly late. So please,
confine yourselves to this, and ignore the content of
the other one which is numbered 29. There will be
confusion that so many papers are coming at the
same time.

THE CHAIRMAN: It would appear that the
Deputy Chairman and Chairman are saying that we
takethetext of 14th September whichas you see only
says, ‘‘Publicinterest under this Article "’ thatis (2)
without going to the question of who shall determine
it. Itonly talks about public interest under this article
shall not permit political persecutions, detention
without trial, and any limitations and so on and so
forth. And the only difference is the omission of the
reference to Parllamcnt

MR. KASUJJA Thankyou veryfnuéh, Mr. Cha.lr-

‘man. We have debated this derogatory Clause |
_extensively. The issue of Parliament comes In just

because of Article 59 Clause (3). Thatis the way |
look atit. If weend upat* ‘public interest shall not
include’’, then Clause (3) of Article 59 will not be
included in that. That is the way I understood it to be
and I think we stick to what is presented not on what
this 33 as submitted as on 14th. If you want to
capture the idea contained in Clause (3) in 59, then
the Parliament comes in.

THE CHAIRMAN: But the argument is proceed-
ing that you did not have to specifically mention
Parliament here. Because once you say that people
can enjoy their rights provided they do not interfere
with others in enjoyment of theirs, and the public
interest and you say public interest under this article
shall not permit political persecution or detention
without trial, then you are saying that Parhament has
all field of play except in this one with regard to
making provision for public interest in various laws,
and so on and so forth. That was the argument of
Hon. George Masiika, and I think the argument of
some other Member sothat, theargument is that, you
do not have to specifically say it is Parliament that
will determine because you can leave it open because
parliament always makes laws anyway. Butit should
not make laws that go towards political persecution
or trial or detention without trial.
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MR KATUREEBE: Thank you, Mr. Chatrman.
_The way I understand Mr. Chairman, and arising
from the contnbutxons of and concerns of members
the lasttxme wetackled thls was that, in the past, thus
phrase ‘pisblic interest” has been 5o abused by
governments that a minister wakes up ‘one morning
and detains you and says it is'in the public interest.
And there was concern by Hon, Kutesa and others
that this time we should have a specific body, a
représentative body that is a custodian of the public
and that is the representative of the people in Parlia-
ment. The representative of people n Parliament to
define this thing “‘public nterest™, other than leave
it to the whims and concerns of the govemnments -
(Applause)-sothat the representatives of the people
in a representative organ called Parliament define
what is public interest’’. But define 1t in such a way
that under no circumstances will it include detention
without trial or persecution of political opponents.
That was the way 1 understood the concerns of this
House. And when wemet, the Movers of the various
- amendments, Hon. Sam Kutecsa Hon, Nabudere,
'Hon, Wasswa Lule, that was the guiding principle

under which this phrase Parliament came in, and as
indeed Hon.' KaquJa has explained, we had wanted
to move that derogation Clause, takmg, 1nto account
also 59(3) which again you are talking of Parliament

‘making laws and so on.

This is a special thing in special circumstances given
the history of this country, and [ think it should be
reflected. We would not be bringing out what we
intend to do if we leave oat the word * Parliament
There is concern that you are limiting the mterpreta-
tion of the law by the courts. I do not se¢ this that the
courts still have residual power, at any time, to
interpret this whole constitution. Any provision of
this constitution can still be interpreted by the courts,
and as you know, Mr. Chairman, one of the things
that a court will take into account is what was the
intention of the legislature, that is one of the things
that are takenintoaccount whenthey are interpreting
‘the statutes.

So, Mr. chairman, [ would urge Members that, we
reflect ‘on the debate we had’ last time and the
concems ansmg fromour hxstory, andthen we retain
ﬂus t!:xt as it'is. Thank you. {Applause)

THE CHAIRMAN Now thus rauses an interesting
situation. ‘Wehavetwotextsbeforeus, and the signal
' coming from the Legal and Drafting Comnuittee is
that, it is not unanimous, they are those who are

saying, there was deaision not to mclude Parliament.
Then Hon. Katurecbe says it was deliberate. Hon.
Nabudere found no difficulty with the text as it was
read out initially and he is one of those who helped
with the formulation. Now we have to make a
decision, first and foremost, which text are we
having before us? 1 think here, the House is being put
indifficulty because of the failure to have a common
position in the Legal and Drafting Committee. So
now I do not know how to proceed actually because
I can hear voices from the Floor saying 33 others
saying 29 and I do not think we can have both.

MR. KAVUMA (Kyadondo South): Mr. Chair-
man, [ think if [ heard Hon, Wacha correctly whenhe
was taking us through the provisions of these pro-
posals, he at one stage said that there is a paper
circulated dated 14th and he urged us to go by
amendment No.29 and, Mr. Chairman, 1t seems
having listened to what has been going on on the
Floor. it seems that may be the House will benefit
more 1f we went with what is amendment 29 then we
reflect on what our feats are as the CA and we come
to a decision because we were worried that this
Clause is subjcct to abuse, people could be detainéd
without trial and nobody wants that. 'We were
worried that people could be politically persecuted
and nobody is willing to see that introduced in our
politics and our laws. [ think these were the areas
where we had asked our colleagues to assist us.t0
come out with a format that preserves our freedoms
and protects also public interests but not going into
the field of persecuting a person because of his
political belies or causing a detention without trial:
Sir, I beg to move that we proceed under 29 and we

Jresolve the matter.

THE CHAIRMAN: Anyway let us proceed this
way. Strictly now on the rules and that is, 1 think,
only we shall get out of this first. We shall apply the
rules strictly. Hon. Ben Wacha moved a Motion
based on 29 and that Motion was seconded in those
terms by one of the SpONsors ofthe prcwous amend-
ment and'the debate that ensued was on that basis of
that 29. Itis only later on when the Chaifman of the
Legal and Drafting Committee was making obscr
vations that it came to unfold that actually, this othef
text of 14th was the one he was talking to and the
Chair drew. his attention to the fact that all along W€

have been kg o2y, |- ‘cars were expressed: onthe
text of 29, Hon, George Masika and others said that
the reference to Parhament is superfluous. That
position. of course. is arguable. Hon. Kaberukd
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attempted to bring another formulation which would
have negated the present one but not the substance.
Now, what we do is let us take the Motion as it was
before us and was being debated. Fears have been
expressed about the need to include the reference to
Parliament, The Assembly can cause anamendment
to be moved and we debate that amendment, whether
or not we delete the reference to Parliament and
dispose of that and then go back to the original if it
is'the wish but otherwise, if there is no wish todo so,
then we debate and pronounce ourselves on 29 as it
is. That is.strictly applyving the rules as they are
because the Motion was already before us and no
amendment has been made to give effect to that.
Hon. Masalu Musene. ‘

MR. MASALU MUSENE (Manjiya County):
Thank you very much. Mr. Chairman, in view of
what you have stated, I now formally movea Motion
to delete the words *‘shall be determined by Parlia-
ment” from the text of 29 so that Clause 2 reads that
“public interest under this Article shall not permit
political persecution ...”’

Mr. Chairman, in moving this amendment I wish to
draw the attention of the Hon. Delegates to Article
132, Subclause (2) and (3). Mr. Chairman, this
Article 132 provides that *‘Subject to this Constitu-
tion, Parliament may mitke laows for peacee, -order
and good government with respect to any matter .
(3) “Parliament shall make laws for the.well being

and developmentof Ugandainaccordancewiththe

Pprovisions of this Constitution’. My argument,
Mr Chairman, is that there is no nced of including

“shall be determined by Parliament” under 129
because those powers are already there. they are
provided for under Article 132 whichis of coursenot
passed but we shall debate and I have no doubt that
it can be catered for under that provision.

Secondly, Mr. Chairman, if we leave public interest
to be determined by Parliament other than courts,
then we shall be going back to the past situation
whereby Parliaments or governments in the past
have abused this derogation of public interest be-
Cause past expenence, Mr. Chairman. has shown
that public interest acts i favour of those i the
government so that they usc it to fight opponents. In
making the Constitution, Mr. Chairman, we should
focus on the future and not now. So argumcnts can
come that we now have a good government, full of
sanity and meaning well for the population but then,
Mr Chairman, what about the future? How can we

predict or anticipate that no dictatorial government_
will emerge in future and misuse the public interest
provision? So my argument, Mr. Chairman, is that
public interest should not be left to Parliaments to
determune but it should be determined by courts but
then the Parliament has the power under 132 to make
any laws for the good order or whatever but then let
it be left to the courts of law to interprét ““in public
interests””. Itherefore, Mr. Chairman, move that the
words ““shall be determined by Parlzament” be
deleted from Sub~clause (2) on the text of 29 so that
the matter will be left to be determined by courts in
future. I beg to move, Mr. Chairman.

MR. WANENDEY A (Budadiri East): Mr, Chair-
man, I fully support the Motion as moved by Hon.
Musene Masalu Mr. Chairman, as far as public
opinionis concerned. From our history, wehave seen
governments ganging up, as it were, with parliamen-
tarians sometimes to pass laws which are not in
publicinterest. Mr. Chairman, the point I have given
over here, currently, you find that we have borrowed
heavily but the money may be subject to question as
to how it was used and yet one would say that it was
done in public interest. Therefore the courts should
be left to interpret in any manner which they think is
in public interest. As Hon. Musene Masalu putit,
Article 132, Tam sure or I hope that it will be passed
and we better pass it because then it deals with the
general pnncnples of good governance and public
interest but just in case, if we specify it as under 29,
we are hterally tymg, possibly the hands of courts so
that some dictator can say well, this is not a matter
for the courts to interpret but it is Parliament, so you
mobilise Parliament to pass laws which are not in the
best interest of the country. Therefore, Mr. Chair-
man, [ fully support that 33 should be the Article
which should be included. The only thing that I
would add in 33 under 2(a), Mr. Chairman, is to
include the word ““infimidation and persecution’’,
Mr. Chairman, the reason why I say this, with all due
respect, is that somebody may come up and do the
intimidation and we have seen this happening when
somebody is in government but it would be better
even to define the word *‘intimidation’” and I have
the text which should be included in 286 under
Interpretations. Thank you, Mr. Chairman,

MRS. HOPE MWESIGYE (Kabale District):

Thank you' very'much, Mr. Chairman. - I beg to
oppose the Motion, Mr. Chairman, on the followmg
reasons: In my opinion; I think we must empower
Parliament to make laws which laws will be subse-
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quently interpreted by courts. Itisnot true that when
we add ““Parliament’’ that means that 1t will be
Parliament to interpret laws. Parliaments havenever
and will never interpret laws. It is the courts that
interpret laws. Secondly, Mr. Chairman, this Parlia-
ment will be elected by the people and those Mem-
bers of Parliament will be peoples representatives.

The Members who are arguing that the government
can always manipulate them, we have a provision
within this Constitution, the right to recall repre-
sentatives. I believe that if they see their representa-

tive is not adequately representing them, they can

‘recall that person other than let him-or ber be
mampulaied by the governmem

Another rwson is that if we do not empower Parlia-
ment to make these laws, it will tantamount to all the
cases being brought in public interest or against
public interest to be constitutional cascs and we
know, Mr, Chairman, that constitutional cases must
" be tried by High Court, they must be tricd by at least
three judges and to me, that is tantamount to actually
denying our people access tojustice. Itis onthe basis

. of those reasons, Mr. Chairman, that I beg to
strongly oppose the Motion. I thank you.

MR. ATAMVAKU (Arua Municipality): Thank
you Mr. Chairman. Mr. Chairman, I beg to support
the Motion of amendment, that is the Motion being
debated now. Mr. Chairman, I believe that there are
three dimensions to the debate which are being
overlooked. There is the issue of rights - human
rights as being enjoyed and protected. Secondly,

there is the dimension of public interests or national

‘ mtemtsmrelatxonto (1) affirmations, (2) abuses.

“Mr, Chalrman, thewayliookatthls Motion, itismy

humble opxmon that public interest of necessity is not
dctexmmed by Parliament. Ata given time, public
interest may be determined by the prevailing or the
predominant civic mood and civic order. Mr. Char-
‘man, [ beg to explain that a bit in detail.

Mr. Chairman, we know that in a democratic order,
Parliament is elected by the people. We therefore
" assume that Parliament will always work in the
interest of the people. We also assume that Parlia-
ment will always pass laws taking into consideration
the public interests. However, Mr, Chairman, his-
tory is abundant with examples of democratically
elected Parliaments at times standing at vaniance for
the public interests or public order. Therefore, Mr.
Chairman, in any event of the prevailing mood
within the Parliament being at variance with the

general and civie popular mood, it is possible that
Parliament can actually make laws that impinge
upon the rest of those people who had after all elected
the Partiament. This has always happened inlustory.

In any case, Mr. Chairman, one of the grounds for
Ugandans to go mto any expensive exercise of
making a new Constitution is that the elected Parlia-
ment in 1967 made a vast law at variance with the
general interest of the population. That example I
so fresh that we should not forget. Therefore, Mr.
Chairman, 1t is in view of this that I submit to say that
“public interest undsr this Article shall be deter-
mined by Parliament™ is to create a situation I
which the population shall elect a Parliament which,
when at odds with the population or with the clector-
ate, will turn around to bury its own tail: In other
words it will tum around to abort the democratic

order that have brought "(hat particular Paxhament in
plau

For that matter, Mr. Chainnmx, [ will therefore say
Lhat public interest must not necessarily be deter-
mned by Parliament. We must take nto considera-
tiona civic order, a prevailing mood which may anse
and start at variance with a particular Parliament
otherwise the provision of the so called right to recall
will actually be unwittingly eroded by this very
provision.

Mr. Chairman, I would therefore urge that regarding
the second variance of public interest, we have noted
thatearlier onanamendment was moved to delete the
questlon of public interest, the question brought the
question of national i interest as well but this particu
lar amendment takes into consideration the fact of

. public interest or natiopal interest. However, public

wnterest has its own two subvariants , affirmation of
abuse. Here the Motion affirms that theré is actually
abuse of public interests. Sometimes lawshave tobe
made i such a way that public interest has to b€
protected but again the amendment is so comprehen”
sive that it takes into consideration the possibility of
the: abusc of public mterest. More often than nob
government has this public interest, how? Whenevef
a section or an individual expresses a view that 15 3t
variance with government interests, those who rulés
those who are in power say that for public interest
Wwe detain you. In political persecution it is ofte?
baptised in the name of public interest. Examples a5
abundant, Above all, the detention without trial was
legalised in order to treat a legal connotation to what
was actually political persecution. If therefore, W°
are not going to reversé the clock of history, M
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Chairman, we must uphold this amendment because

here, public interest is being affirmed and being:

Protested from abuse. I am afraid -(Interruption) -

THE CHAIRMAN: I think you have made your
point Hon. Atamuvaku,

MR. ATAMUVAKU: Yes, Mr. Chairman, [ am
afraid I want to conclude but thereisa very important
point I want to make here.

THE CHAIRMAN: No, but vou arc taking longer
than the time allowed.

MR. ATAMUVAKU: Alright. Mr. Chairman,
without dissenting from your ruling, I will say that
the fears we have over this aniendment, lam sorry to
say; is arising or arises from a certain undue esoteric

reading we are making into these amendments. .

you.

MR. KASOLE BWERERE LWANGA
(Buwekula County): Mr. Chairman, I beg to op-
Pose the Motion on one very strong reason. | am not
ready to surrender peoples powers. Mr. Chairman,
Peoples power is vested in Parliament. We are here
Struggling, wasting time, wasting money because we
Want to give the people powers. We won "t surrender
Powers toany other body in Uganda. People whowill
have been elected by the people themselves must

Ve powers to take a decision on very unporrant
issues like this one. Therefore, Mr. Chairman, I do
Not ‘understand Hon. Members who seem not to

lieve, seem not to be convinced with the new
Parliament that we intend t¢ put in place after
Making this Constitution. We cannot say anybody
that will not, have been elected by the people will have
o fake a decision on very important issues.  Mr.

I oppose the Motion:

MR ONYOK-ETUKU (Moroto County): Thank
Youvery much, Mr. Chairman. Mr. Chairman, I beg
10 support the Motion. Mr. Chairman. [ am not -
(1”’efmpnon) Mr. Chairmart. the words.public
'hterest being left in the hands of Parliament would
Qntamount to going back towhat has happenedto us
I this country. Now. who determines  the public
inferest? It is the people. And whose interest? Itisthe,
People, When vou elect a Member of Parliament. he
fepresents the people. When he takes a decision it1s
for the people but then when these Members of
Parliament are elected they go together. they are
there 1q represent the people. at the same ime, they

are representing the interest of the government in
power - (Interruption).In so doing, Mr. Chairman, |
would like the Hon. House to know that Parliament
sits to make laws and the laws that guide the
government but atthe same time the laws that protect
them wherever they are.

Many governments have taken decisions in the
publicinterest while the interestis not actually public
but the people who are in that government, thatis the
top brass. What am I saying? When a Minister
dismisses an employee, he dismisses an employee in
public interest but that interest is the Minister’s
interest because the employee is disturbing him.,
This one s common. Mr. Chairman, I am 15aying we
should not leave the citizens of this country in the
hands of people to determine their right. If we have
provisions that should affect the citizens it should be
written down that such and such are not required but
to say that Parliament should determine - we are not
sure of tomorrow - are we going tohave a Parliament
in which everybody will be elected? In twenty or’
thirty years time, we may have some people whowill -
take the government by force of arms. - (Jnterrup-
tion). Mr. Chairman, I am saying that I do not agree
toleave these laws to be made by Parliament because
the provision of Article 132 is enough to cater for all
provisions about public interest. Thank you, Mr.
Chairman. ’

MR. LUBEGA WAGWA (Butambala County):
Thank you, Mr. Chairman. Mr. Chairman. I sup-
port the amendment as per September 10th (Inter-
ruption).

THE CHAIRMAN: No, no. Whatwearedeba.ung
is a Motion by.Hon. Maselu Musene (Manjiya) that
we take the oneunder 29 but that we delete the words

““shall be determined by Parhamenr‘ ’ and then we
read the rest as itis.

MR. LUBEGA WAGWA: Mr. Cha.lrman., I op-
pose the amendment. because of the following rea-
sons. One, it seems that the people here, the Hon,
Members have already lost confidence in the Parlia-
ment which is going tobe put in place. That is wrong
allegation. The people have powers to make laws
through Parliament. It is, only Parliament that will
put in place the laws we are trying to put in this
constitution so we cannot leave Parliament. Two,
the other gentlemen who supported this ideal, Hon,
Wanendeya and hus friend referred us to Article 132
Now if we go on referring some of the issues like the
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power of Parliament to determine the interest - the
public interest, it is going tomake it very difficult for
the people to understand the Constitution which we
are trying to put into place. I therefore strongly
oppose this amendment which has been brought by
Hon. Ben Wacha Thank you Mr Chairman.

MR.,ONGARIA (Tororo Mumcnpahty): Thank
youvcrynmc‘h,Mr Chairman. Atlast I must thank
you that you have seen me. Thave been puttmg my
hands severa.l nmes but -

THE CHAIRMAN : Youare ndt the only one who
has been putting up your hand anyway.

MR. ONGARIA: Mr. Chairman, first of all, I want
to add my voice to that one of Hon. Wagwa. I'want
to emphasize one point that the role of the Parliament
all over the worldis clear. Their roleis to make laws.
If you are going to abrogate this responsibility from
the Parliament to interpret the laws as far as public
interest is concerned, we shall have actually lost our
responsibility and our interest ‘in Parliament. 1
therefore strongly emphasize that this role of mntes-
preting public interest should be left to Parliament
and the courts should be responsible for determining
whether somebody who has broken the law as
mtcrpreted by Parliament is guiltyor not. I want that
roleto be leftto ‘the Parliament to determine whether
public interest has been done properly or not but the
courts should be responsible for ‘determining the
guilt or not of a person who has broken that law
whichhas beenmadcby Parliament. Sol oppose the
amendment, Thank you very much. :

MR. KOMAKEC (Aruu County): Mr. Chair-
man, the point I wanted to clarify or to give informa-
tion to the last speaker unfortunately he has finished
but he made the point that it is up to Parliament to
interpret the law, 1 think what he means is that it is
Parliament to make the laws but it is up to the court
to interpret it.

THE CHAIRMAN: Okay, I think that is correct.
Now Hon. Delegates I think let us determine which
text we take. Actually, that is the essence -of this,
whether we are taking the 29 or 33 Now the Motion
on the Floor by Hon. Masclu Musene 1s. that the

Motionas moved and was onthe Floor being debated

be ammded by deleting (2), the whole of it and then
inscrting in its stead the following ‘* Public interest

under this Article shall ot permit - (a) polical .

persecution; (b) detention without trial- (c) any

limitation ofthe enjoyment ofthe rights and freedoms
prescribed by this Chapter beyond what is accept-
able in a free and a democratic society or what is
provided in this Constitution.”” That would replace
the existing Clause (2) as proposed and therefore
now [ will put the question.

(Question put wnd negatived)

THE CHAIRMAN:Now, Hon. Delegates, we go
back 10 the text as it was and in vicw of the wide
ranging debate, do we have to re-debate this one? [
think let us go and determine whether we agree with
the amendment as it is or we do not. There are
proposed amendiments now coming from the Floor.
Twill give the Floor o Hon, Atwona Okeny, he sent
in & writicn amendment o mic here. Now we aie
debating the Moticn as onginally moved.

MR. ATWOMA OKENY (Chua county): Mr.-
Chairman, my trouble with this amendment is the
limitation clause which I enumerated from (a), (b)
and (c) and I was of the opinion that in this country
alsowe have experienced SOMme summary executions
and I would pray this House to insert (c) immediately
after (b) toread as follows - ‘

THE CHAIRMAN Are you suggesting. that the:
existing (a) should remam and become (d)"

MR. ATWOMA OhEN Y: Yes, that is nght. So
anew (e) should be inserted after (b) to include: “All
extra legal, arbitrary and summary executions”.
Because, Mr. Chaurman why 1 brought this in, to be |
specific about it, this cour iy has suflered alot of tus
kind of execution and we may be having another
government which will come out to take all the laws
in their hand and carry on with these executions. So
I'would think that probably these limitations, if we
insert this in, at least that will give some confidence.
to the people, of our Constitution.

THE CHAIRMAN: But is that seconded? Hon.
Atwoma Okeny you have not received secondment
S0 We cannot give you the'Floor. You have been
seconded by Hon. Komaku, What the Hon:
Atwoma Qkeny s suggesting is that we insert:
immediately after paragraph (b) a new paragraphto
say ° Pubhc interest, shall not permit all exrra
legal, arblrrary and summary executions’ . of
course the Constitution as already we have. pro-
nounu,d ourselves on the Question of the creuni-
stances in which life may be taken in some earlier
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Article, I cannot make a specific reference to it and
I do not think that this Constitution has permitted -
will permit extra legal, arbitrary and summary
executions. 1 think there was a well written provision
somewhere. [ would really urge that Hon. Atwoma
Okeny does not insist on this one.

MR. KOMAKEC (Aruu County): Mr. Chair-
man, following your explanation, if it is provided
somewhere else, I think it is not necessary 50 we
withdraw that particular one.

THE CHAIRMAN: It is, okay thank you.

MR. WA GIRA (Kibuku county): Thank you,Mr..

Chairman. Mr. Chairman I take the Floor and beg
to move an amendment to the effect that the preserit

text as we have - I seck to delete Clause (2) and iniits.

stead insert that “‘Public interest under this Article
Shall not permit -

THE CHAIRMAN: No, we shall not allow that,
Wwe have just debated a similar provision and for you
now -

MR.WAGIRA: Mr. Chairman, [ was mistaken I
am not secking to delete that one -

THE CHAIRMAN: No but you have just started
by saying you want to deletc (2).

MR. WAGIRA: I am sorry, Mr. Chairman, it was
aslip of the tongue. just seek to delete from Clause

(c) the words ‘any limitation of the en/ovmem of

the ”ghfs and freedoms prescribed by this Chap-

. I seek to delete the words **beyond what is
acct’pmble ina free and democratic society” and
the word “*or* so that (c) goes to read that “any
limitation oft the enjoyment ofthe rights and freedoms
Prescribed by this Article beyond what is provided
in this Constitution""

THE CHAIRMAN: No, that removes a very.

®ssential element which has to do m'th_the derno‘
Cratic society. | think that would be a futile exercise
really. I think let us not pursue amendments for its

Own sake, it is not even seconded any way.

MR, WANENDEYA (Budadiri East): 'Uumk
you very much. Mr. Chairman, takig our history
into account, T would like to rhove a small amend-
ment to 2(a) to be after the word “political”” we
mseft the words ° ‘intimidation and persecution

* Chairman, the point is that -
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THE CHAIRMAN: No, you can not make your
reasons before we know whether you are seconded.
There is no secondment so we cannot give you the
Floor. Ithink what we do Hon. Members, [ have
beentryingtotest the groundto see really whether we
have any useful information to add. I would suggest
that we go on to pronounce ourselves on this one. Let
me put the question.  The question is that a mew
Article be added to stand part of the Constitution in
the terms set out under Paragraph 29 of the Report
of the Legal and Drafting Committee and as moved
by Hon. Ben Wacha. Let me now put the questlon

(Quiestion put and agreed lo)

DR. KABAYO ( Kassanda South): Thank you
verymuch, Mr. Chairman. Inlight of the amendment
which has just been passed, I seek clarification on
whether Article 51 Clause (2), Article 59 Clause (3)
and Article 69 will now be deleted.

THE CHAIRMAN: We do not delete 69, do we?
Article 69 is already part of the Constitution, we
passed it. There are those derogation clayses which
we said will fall by the way side if we adopt the
General Derogation Clause. What is left is now for
the Draftsmen really, it is not a serious job for us to
get mixed up with. Now, after that, we have further
propositions. There was - if you look at the report
which wascirculated. We have Hon. Kanyelhamba,
Hon. Ben Wacha can help us, there is 53 which is

No. 32.

PROF.KANYEIHAMBA: Thankyou,Mr Chair-
man. Mr. Chairman, the proposed amendment in32
consists of dn agreement that was reached after -
protracted discussions with Movers of the ‘various
amendments relating to bailable offenses and the
period for which a suspect can spend time 1n prison.
Mr. Chairman, we also had the benefit of the Attor-
ney General in this discussion which he attended. At
the end of this discussion, we came up with a
composite clause which is contained in this No.32
and we are proposing, Sir - (Interruption)

THE CHAIRMAN: That is what is going to be
moved by Hon. Omara Atubo.

PROF. KANYEIHAMBA: Mr Chairman it was
agreed that since there were many people who acted
on this, it should really come as a report from the
Committee and I have discussed it with Hon. Omara
Atubo and he is agreeable to that,
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THE CHAIRMAN: Well, he is there and he can
speak for himself. Are you in agreement with that
procedurc?

MR. OMARA ATUBO (Otuke County): Well,
Mr. Chairman, ifHon. Kanyeihamba, the Chairman
of Legal and Drafting Committee finishedhis report,
I can then formally move the Motion but 1 thunk that
really that would be wasting the time of this House.
He ¢an give a reportand move and then we can either
debate or adopt it, Mr. Chairman. Thank you.

PROF. KANYEIHAMBA: I thank you, Mr.
Chairman I therefore agreed with the Movers, Hon.
Omara Atubo and his Colleagues as I said there was
aninputby the Attorney General. Weare suggesting
that Article'53 Clause (4) on page 20, we delete
Clause (4) and insert the following Clause (4)
“‘where apersonis arrestedinrespect ofacriminal
offence (a) the person is entitled to
apply to the court to be released on bail and the

" courtmay grant that personbail onsuch conditions

asthe court considers reasonable. (b) In the case of

an offence which is not triable only by the High

Court -*’ This would relate to offenses tried by

Magistrate Courts and lower courts, *“ - the person

shall be released on bail on such conditions as the

court considers reasonable. If that person has been
remandedincustodyinrespect ofthe offence before

trial for 120 days or more. (c).In the case ofan

'oﬁ'ence triable only by the Hzgh Court - these
would be offenses, Sir, carrying a death penalty,
“‘the person shall be released on bail on such
condmons as the Court conszders reasonable ifthe
personhas been remanded in custody for 360 days

‘or more before the case is committed to the High.

Court, "' 1 beg to Move, Sir.. -

THE CHAIRMAN: Hon. Omara Atubo, you
want to speak to this Motion?

. MR. OMARA ATUBO: Mr. Chairman, as [ said,
when I was trying to draw the attention of the House
to Clause 53 (4) which talks of “nor tried within a
reasonable time’’ 1 told the August Assembly the
historical background tothis situation where various

regimes have abused this right to bail as well as to fix .

periods within which a person can remain, can be
denied bail and be remanded for; long periods. Itold
dnsHouseandlfImayjustsayltasaremmderthat
 at one time, the maximum period was 365 days,
another regime- went to 520- days. Now as the
situation is; the trial before the High Court is 480

days before you can apply for bai and before the
Chief Magistrates Court, it is 240 days. We think
that if things were normal, we would have left this to
court and to Parliament but knowing our history, we
are going to keep on subjecting this very important
right based on the presumption of innocence of a
person, to the fluctuations and the whims of the
regimes that come to-power. So I thought that it was
important that we address this very important area of
fundamental rights and freedoms, the right to liberty
based on the presumption of innocence, that we
restrict this. I was even more radical in my prapo-
sition, Mr. Chairman, on this question of days and [
had even moved further on the question that if a
person is commutted for trial before the High Court,
there should even be a limited time because you can
comimit a person to the High Court and then the
Executive may not be able to give the Court facilities
to try that person in the High Court Session in Lira
or in Moroto because there is nomoney for the Judge
to go there but the Executive has money to tour the
whole world and enjoy themselves but I thought that
I was convinced that this was not necessary, that we
leave it to Courts to see that there is a speedy trial
because there is already a provision to that and that
if a person is committed and he is not tried within 2
reasonable time, the Court may use their powers ©
discharge him. So, Mr. Chairman, thé position 25
presented by Hon. George Kanyeihamba is the ideal
situation we reached.under protracted negotiations
with'the Attorney General and others. So I beg t0
move, Mr. Chmrman Thank you. :

THE CHAIRMAN: Hon. Delegates, 1 think this!S
a compromuse reached. Let us pronounce ourselves
- this was a reference to this Committec when W
dlscussed Article 53 and we accepted ever}"h‘"g
except (4) which bogged us down and we referr edit
to this Committee, they have come back with this
proposition and I would like us to put the qucsth“ 10
this one. Let me put tie question that the propos
Clause (4) to Article 53 as moved by Ho%
Kanyeihamba do stand part of the Article.

(Question put and agreed io)

THE CHAIRMAN:Now, that being so, unlés :
am advised by the Legal and Drafting Comn’“mc
we do not have any other reference on 53. S0 ™0

- letusdeclare ourselves on 53 as amended. 1put the

question that Article 53 as amended; do Staﬂd pari
of the Draft Constxtutxon.

(Question put and agreed 10.)
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THE CHAIRMAN:Now, we had already come up .

to Anicl;: 69. Now we have Articles 70 and so on.
Human rights and freedoms during a state of emer-

gency. From the reports available, it would appear
there are amendments proposed toarticles 71and 72.

Do I take it that the Legal and Drafting Committee
received no amendment to 707

PROF. KANYEIHAMBA: Thank you, Mr. Chair-
man. -You are right that as far as I recall, we did not
Teceive any amendment on Article 70 but we did
receive amendments on 71, 72, and 73. 1 am obliged
tosay that the amendment on Article 71 named now
under 34 is an amendment which the Legal Commit-
tee advised very strongly that it should not be moved
10 hight of what we had already passed before but
Hou.: Higiro. Semajege exercised his rights, he
insisted that he will bring this to the Plenary Session.
The same, Sir, applies to the amendment contamcd
in35 where the Hon. Member and his colleagues are
insisting that Article 71 should bedeleted. Againthis
Wwas contrary to the advice of the Legal and Drafting
Commrnoc The others in 36 and 57 were passed by
the Lﬂ-z,dl and Dratlng Comnuttee as beng suitable
for debate and possible adoption by the Constituent
ASSembly [ thank you, Sir. -

THE CHAIRMAN: What about 30 on the old
feport, there are two amendments thercon30and 31.

PROF. KANYEIHAMBA : Mr. Chairman, on the
old list, 30 and 31 as far as | remember were
Considered by the Legal and Drafting Commuttee

Which said that they should be debated by the Hon.

Delegates. I thank you, Sir.

THE CHAIRMAN: Thank you. Before we come
1 this, lct us first of all, smce we do not have

amendments proposed on 70 which is a general

OPening statement anyway, decide whether it stands
Partof the Constitution or not. 1 will put the question

N 70 that' Article 70 do stzmd part of the Draft.

COnStltutlon

(Question put and agreed 10)

THE CHAIRMAN: Then we now have 71 which

attracted a number of amendments. There are in

the following form. you find there is an amendment

L-\' a consortium of Members led by Hon. Wasswa
ule.

MR. MULASANYT (Rubanda County West):
Thank you, Mr. Chairman. Mr. Chairmian Hon, -
Kanyeihamba has told us that the Legal and Drafting
Committee refused amendmcnt on Article 71 buthe -
did not give us the grounds on which the Legal and
Drafting Committee refused that amendment. Mr.
Chairman, can I know the grounds? Thank you.

THE CHAIRMAN: Before he comes to that, we
have first to know how we are proceeding and that is
what the Chair was taking the House to. We have
under 30 an amendment by Hon. Wasswa Lule and
others
to delete paragraph (b) and insert another one in the
terms set out in the report and then there is also an
amendment proposed by Hon. Omara Atubo, Hon.
Wasswa Lule and others to insert *‘30 days™ in
paragraph (e) of the same Article. Then there is a
proposed amendment by Hon. Higiro Semajege to
delete the words.in paragraph (b) so that the words
“‘at the earliest practicable opportunity. Then there

- are also an amendment proposed by Hon. 'Kagimu.

Kiwanuka, Hon. Mathias Ngobi and Hon Wasswa
Lule that we delete Article 71 wmhty Now, that
being so, in accordance with our rules, we shallsmrt
with 35. . ‘

DR. HIGIRO SEMAJEGE (Lwemiyaga
County): It should be clear that actually [ had my
onginal amendment which was amending the Draft
as it is but what the Committee hesitated here is as if
I am amending an amendment. My only amendment
was to delete *“72 hours™ and replace them by *“48
hours"" and it was circulated on the 29th of August.
Now, what they have done here is not exactly what
I had said. So if you give me a chance, my
amendment will be reading that we delete 72 and be.
replaced by 48.

THE CHAIRMAN:; Buthere you aretalkmgabouf
24.

DR HlGIRO SEMAJEGE No, thJs is agzun a

mustake.

THE CHAIRMAN: Any way by the way things
are, we shall come to you later. What we are now
going to do 1s we start with 35 because 35 seeks to
delete the whole Article and if we delete it, then there
1snoneed to gotothe otheramendment. So [ willgive
the Floor to Hon. Kagimu Kiwanuka to move the
Motion under numeral 35.
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MR. KAGIMU KIWANUKA (Bukomansimbi
County): Thank you, Mr. Chairman. Allow me,
Mr. Chairman Sir, to thank you together with the
Legaj and Drafting Committee for having accorded
. me this opportunity to fight a Clause in this Consti-
tutioh which has'caused a lot f suffering to innocent
Ugandans.in the past let alone with the children of
thos¢ victims. “Mr. Chatrman, Sir, l move that
Article 71 .in our Draft Constitution be deleted
completely. . This satanic verse was smuggled into
the 1967 Constitution to get rid of the government
opponents of the time. In one of his speeches which
made him to fall out of favour towards collcagues,
Hon. Adoko Nekyon in 1967 - (Interruption).

THE CHAIRMAN: Now, you intend to move that
Motion. Is it scconded? Okay, seconded by Hon.
Awori and Hon. Chebet Maikut and could be others
as well. You can go ahead.

MR. KAGIMU KIWANUKA: In one of his
speeches which made him fall out of favour towards
. his colleagues, Hon. Adoko Nekyon in 1967 said in
Parliament and I quote: *“We are making this law to
&'elain the DP s but we must remember that a law is

" alaw and one day it will reveﬁse and we are bound

tosufferfromit”. Of coursethe engineers of this bad
law could not in their myopia dream that such a
prophecy could become a reality oneday. Godfrey
Binaisa, the chief architect of the same was the first
totake to his heels when he realised that he was going
tofall a‘vicﬁm of this very law which was of his own
making. Ever since he joined politics, Obote had
always identified two great enemues, the monarchies
~ and the DP. Having got rid of the former, Obote

thought hard of doing away with the hard hearted -

politicians whom he had failed to scare into exile with
his several arrests, house searches and all sorts of
intimidation. Obote had several people he wanted to
silence. Whenever his Political opponents were ar-
rested and taken to court, of course, they were
declared innocent. All this was béfore 1967 Having
consolidated himselfinto power, he decided to getnd
" of this o}itstanding problem once and for all. There
was 'no way of doing it apart from introducing
. detention under a state of emergency.. Obote had
several other reasons for introducing a state of
emérgex'léyl per se. This we shall deal ‘with at the
‘appropriate time that is when we come to Article
129.

At this material time, Mr. Chairman, I would like to
deal with detention under a state of emergency. A

state of emergency is a situation whereby all ordi-
nary laws are suspended. This state is usually
declared when there is for example a natural calam-
ity like an earthquake. In such a situation, the
government declares a state of emergency so.that it
canuse, for example, private means of transport and
other private facilities to arrest the situation without
nsk of being sued later.. Under a state of énlcrgcndy,
the govenment is free touse any vehicle to transport
victims to the hospitalsand soon. Insucha case; the
state of emergency s justificd. However, 1 think it is
proper at this time Mr. Chairman, to give a brief
hustory of detention under state of emergency. |

It was introduced to fight drug trafficking, the crime
which results in death or physical disability on the
part of its victims. In order to cope with the crime
which was precipitated by the need for heroine,
society and to expend considerable resources on law
enforcement and criminal justice, alot of money had
to be spent on every level like police and so on. At
one time the U.S. Government spent more than 250
million dollars on combating drug trafficking. On
arrest, the suspect had to be detained and then tried.
This proved to be a lengthy and expensive exercise
which strained an already overworked justice sys-
tem. A preventive detention law was just enacted 10
detaindangerous persons. Suspects weré confinedto
Jail by judge’s decision and were denied the right t0
bail. Later this detention law was extended to the
politicalarena. Forexample, mass arrests were u§ed
to detaun large numbers of political demonstrators-
Ox} one May day demonstration in Washington,
nearly 13,000 people were rounded up and confined
in jails and special camps. Although most of the
charges were later dropped, the government had
stopped a protest against itself

In summary, Mr. Chairman, the point is that the
government fighting drug trafficking would declare
astate ofemergency over an areaand thereby, would
detail all the suspected drug traffickers. In 1967,
Obote was only too happy to pull a leaf from this
System and enter into the 1967 Constitution as
draconian law directed towards his political 0ppo”
nents. Mr. Chairman, Sir, while looking for
seconder for my motion, I had no one to run to other
than Hon. Mathias Ngobi whom I felt understands
the problem more than anybody else together with
Mr: Ibingira, the late Kirya, Dr. Lumu, Hon. AbY
Mayanja. Hon. Ngobi had to languish in prison
under a law which had been enacted by their onc®
Sweet political favourite of whom my father
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warned them very strongly. On approaching the
Legal and Drafting committee, I was not surprised
that my motiondid not meet:with great enthusiasm
and support. Maybeit was becausenone ofthemhas
ever suffered from this brutal law. However, I
should liké to caution Hon. Delegates that some of
the people detained in 1966 and 1967 who were later
released by Amin in 1971 never knew that one day
they would fall from heaven to a hell they once
supported so much as a gate pass for their poor and
innocent political opponents.

Mr. Chairman, Sir, Iappeal to Hon. Delegates not to
approve a hell of which, definitely. some Members
here will one day have to have a share if approved.
Itis true as a prison officer one time told my mother
While she had gone to see my father while on
detention, I quote: *“We treat political prisoners
With care because Ministers are from here’”. Home
People may not be wrong when they say that after all
from detention, I will become a minister like the late
Balaki Kirya, Hon. AbuMayanja, the latc Benedicto
KlWanuka who even became chicfjustice. However,
not all may be lucky. I do not want to narrate the
orgies of the past. I tell you Mr. Chairman, there is
nothing good in detention  under a state of emer-
gency. It is not even necessary at all apart from
torturing political opponents. Some peaple. may
argue that what s there is a cholera outbreak and you
Need to restrict people in a particular arca, Thxs is
Sheer camouflage.

Ifyou read article 73 Clause 2(a), it talks of a lawyer
being consulted. What has a lawyer got to do with
acholera outbreak? In article 71 (a), it is stated that
the detaince will be fumished with a statement
Specifying the reasons for one’s detention. Now,
ask Mr. Chairman, if a plague has broken out and I
am restricted in a certain arca, an obvious case
which 1 feel is genuine and good for my fellow
Country men in other parts of the country, do I need
tobe informed of the reasons for my detention? And
if a. serious contagious disease has broken out,
Clause (b)of Article I talks of"dlomng accesstomy
Nextofkin, Does it mean that my next of kin will be
Mmune to the discase? It is 4 contagious discase, no
one should be allowed m thearca exeept doctors and

nurses and'those concerned with eradication of the

disease. -

OtherPOOple may argue Mr. Chairman, that what if
curfew is declared and one is found moving around,
Now, does it mean that such a person has to be

subjectedto suchasevere and inhuman laws? Article
53 justices for any criminal act. If someone commits
a cnime, let him be taken to court, convicted and
sentenced. Some may argue that the law was only
misused by past governments but the law in itselfis
good. Personally, I. repeat that I see nothing good
in detention under a state of emergency. It istrue it
does not mean that because something was misused
inthe past, therefore it has to be doné away with. For
example, the army. It should be clarified that we
should retain what isnecéssary. Thearmy, the police
and the like are necessary. Sowe only have to rectify

their regulations plus mxhtary trcumng for every-
body,

MR. BIDANDI SSALI: Mr. Chairman, Sir, 1
would like to be assisted by the Chair and maybe by
the mover. I do not know whether it should be a
clarification or an order but in light of what we have
just passed to be part of the constitution under A rticle
70, 1s the Hon. Member in order to now propose
deletion of 71 when 71 is talking of an aspect of a
detail ofan article which we have already said should
be part of the constitution? I just want clarification
from the Chair whethe_r itis really in order,

MR. KAGIMU KIWANUKA: Mr.Chairian, 1
am only after detention under a state of ¢ emergency.
There are many aspects under 4 state of emergency.
Itis not only detention, I am after detention only, As
I'mentioned earlier that in Article 129, it deals with
itindetauls. I expect to contribute more onit as a state.
of emergency. Now, I am after detention only.

THE CHAIRMAN: Declaration of a ‘state of
emergency s taken care of elsewhere. But here
Chapter five is about human rights and it does
recognise that there could be a state of emergency
and that some laws could be made relating to the
managementof the state of emergency. Andhere, the
presumption is that those laws could extend to .
providing for detention during certain emergency.
He 1s saying that he would rather not have detention
atall. Youcan pass other laws like providing for the
management of the situation but not necessanly
detaining people. That is what he is lrymg to say by
deleting thit one,

MR. KAGIMU KIWANUKA: Thank you very
much Mr. Chamnan for your great \msdom

THE CHAIRMAN Sony, Hon Bxdandx Sah
there 1s still some point to be clarified? -
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MR. BIDANDI SALI: Yes, I still need clarifica-
tion Mr. Chairman. When, we say an act of
Parliament will be in order in as far as a state of
exﬁergéncy is. concerned and you. also say that the
provxsxons of any enactment other than an Act of
Parliament dealing with a state of emergency and so
on, I do assume Mr. Chairman, in my own way of
looking at it, that even detention, even if you remove
this Article 71 and leave 70 as it is, 'do not see how
Parliament s prohibited fromenacting a law that will
allow detention. Therefore if it does not prevent it,
it is as well that we give the limits if such a law is
given. If I'understand it wrongly Mr.Chairman, 1
want to be clarified. Inother words, it is dangerous
to allow 70 to stand which we have already donc and
yet do away with 71 which tries to sober the circum-
stances under which detention would be allowed
which we have already done in 70.

THE CHAIRMAN Well it is really up to the
mover, . He can delete without inserting any other
provxsxon but the provisions relating to state of
emergency are found in proposed Article 129 and so

on. -

PROF. WADADA NABUDERE: Mr. Chair-
man, [ was drawing the attention of the Assembly to
that paxﬁcular article so that it should be considered
at the same time, particularly Clause 8 of 129 which
says that “‘Subject to any restrictions imposed in
this constitution, Parliament may by law enacted
under Clause 7 of this article provide for the
suspension of any fundamental human rights or
freedom during the period when a state of emer-
gencyisin force''. 1 think we should consider this
together because it is a derogation from Article 53
and other articles which we had already passed and
thanswhy someofusare movingamotion that these
articles 70 to 73 should be moved so that they are
- dealtwith together andthis article was rejected by the
Legal and. Dmﬁm;, Committee.. In fact it would have
been better for this to come under this area so that we
consxdzr the unphcanons of this article together with
the articles 70 to 74. Any way that was just by way
of mformatxon
MR. KAGlMU KIWAN UKA Yes, Mr Chair-~
man. “We asked the Legal and Drafting Committee
to move Article 70 to Article 129. It is unfortunate
the chairman did not give a report on that. We
insisted, they refused. Now ] feared to give that first
but it-would have been better that Article 70 moves
to 129, that is where we shall find it when we are
tackling state of emergency per se.

THE CHAIRMAN: l {on. Mayombo, are'you a
Member of the Legal and Drafting Comnuth'? Yes,
could you give us some information and maybe qomu
reasons why.

LT.MAYOMBO: Thank you Mr. Chairman. Mr.
Chairman, Hon. Kagimu and others did not bring
article 70 as such to be moved to article 129. In fact
they wanted the whole of 70 to 74 to be moved to
article 129, We advised that this Chapter is about
human nghts and under a state ofemergency, human
beings continue to exist. So human beings must
know there is duc rights they have under a state of
emergency. So it is therefore fitting and proper for
these provisions to be within the chapter of human
rights. We went ahead to add that Article 129 is
providing for powers of the executive while the
exegutive has power to declare a state of emergency
andhow those powers are challenged by Parliament
or how they have got to account for the people of
Uganda every after 90 days orevery after six months
on whether or not a state of emergency’ should be
continued. So we felt, as a Legal and Drafting
Committee, that the rights of the people of Uganda
must continue to be 'shown and clarified under
Article 70 to 74 even when a state of emergency
exists. That was our view Mr. Chainmanand it 1sst111
our view. Thank you.

THE CHAIRMAN: Hon. Kagimu, now of course
it means that should your motion succeed, then you
will have also the right time to attend to the other
provisions when we come to them.

MR. KAGIMU KIWANUKA: Mr. Chairman, if
it succeeds, 1 will move that there should be no
detention, that this Article 70 should not include
detention under a state of emergency. I was waiting
for it to be passed by the House and then I will find
the state of emergency in Article 129. That is where

you have to fight it strdn;,ly because that is where i
is deta.xled

THE CHAIRMAN: Under Clause 87 |

MR.KAGIMUKIWANUKA: Yes, underclauses
8 gnd 7 but mainly that Article 129 that is where We
willfind it. [ did not want to mix itup because I feared

to prejudice the House against my contribution 00
71,

THE CHAIRMAN: Okny you go ahead but you

should be winding up soon because our rules say 15
minutes.
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MR. KAGIMU KIWANUKA: Oh! sorry Mr.
Chairman. I have been interrupted. The army, the
police, these institutions which are nccessary, we
only have to rectify their regulations plus military
training for everybody. However, unnecessary laws
Mr. Chairman, which can be nusinterpreted by bad
govemments, we should not risk. History repeats
itself Time and again, the NRM government has
reminded us that we should not take the present
peace for granted. It can be taken away any time.
Some Members, Mr, Chairman. may argue that we
are legislating for good anid legal governments not
‘bad ones. But I would like toinform Hon. Delegates

who share such mentality that 1f we had a guarantee

that governments would be good, we would not
labour so much in putting up such a document. We
would only prescribe guidelines. We are here to
struggle and also to put valves in as many loopholes
as possible that could be capitalised upon by any bad
government. It is true a government can tear away
the whole thing but again, a-value has been provided
in Chapter One to avoid such a terrible abuse which
had become the order of the day in the past.

Mr. Chairman, some members may further argue
that detention under a state of emergency should be
used only during war time but still. one can create a
war situation to justify an imposition of a state of
emergency so as to detain his or her political oppo-
vnents Our Lord said that sons of darkness are more
cunmng, than sons of light 1 hep, to tell von Mr
“Chairmanand Hon. Delegates thatonce we leave the
slightest chance, it will be used by, future bad
- governments. These gdvcmmcnts will employ all
the dirty lawyers whom they will assign  the duty to
look for a loophole that can be used to suppress
political opponcnts Thus emergency detention was
intended for political opponents and nothing else.

Article 73 talks of the Uganda Human Rights Com-
russion considering the case of adctainee. Whathas
the Human Rights Commussion to do with someonc
restricted in an area due to a natural calamity for
example. a plague? Mr. Chairman Sir. further, the
Human Rights Commussion will be as impotent as
ever, Take the case of the present onc. First of all.

the Charrman and some members are .mpumtui 1)

the President who, in most cases. will have engi-
nocred one’s detention, Now. every body wall fear to
' -Bhnumcl\ nvestigate the casecither for fear oflosing
the job or for nsking joning the detention wagon
~himself. Hence vou will find that the Commission
‘will alvays be nvestigating on cnmes commutted

during the past regimes. The Commission will never
investigate the regime employing it. This has always
been the case as it is now and ever shall be. So this
body will never benefit the detainee of the time. |
have happened to chat with some human rights
bodies members, they will tell you about violations
of human rights with evidence but they will be quick
toaddthat they have told so and so but the latter have
answered that the culpnit is a big, officer in the
government who is untouchable. What to do? If a
mere officer is feared in such a way, imagine how a
President or even' a Minister will be feared and
moreover these are usually the people”be_hmd deten-
tion! And even if they may not directly be involved
orimplicated, their names will be used to scare offthe
so called human rights commission,

Ever since the NRM Govemnment came to power, it
has always been engaged in war in the north but has
it ever declared any state of emergency? But is this
not provided for in our current constitution? Imagine
if this war had been during the previous govern-
ments, the whole of the north would be under a state
ofemergency. People would be picked and locked up
inprison. Moreover, when one wants to get rid ofhis
political opponents, he will ensure that the state of
emergency docs notend. He will prolong the war so
as to prolong the state of emergency so that the
detention period may be prolonged. Obote declared
the state of cmergeﬁcy in 1966 after bombarding the
Kabaka's' palace.  From then on, he forced his
Parliament to extend the state of cmcrgcncy every
after six months and till he was topple in 1971, the
state of emergency was still on. This was mainly
intended to keep his political victims in prison and
those outside prison on tension. . In addition: Mr.
Chairman, anearthquakeerupted in Western Uganda.
The Government has contained the sitiation without
declanng a state of emergency whereas this govern-
ment would have been justified in such a case. This
is because the NRM Government tried as much as
possibletoavoid identifying itself with unnecessary
laws which have been misused by past regimes and
hence which if used can be misinterpreted and thus
tarmush the good tmage of the NRM Government.

Mr Chaiman Sir, allow me to call upon the Del-
egates 10 put-themselves i the: shoes of would be
victims of this draconian Law. [ agree that whether
this law 1s there or not, a bad government will detain
people. But then, why do we open the door for Satan
so widely? Let him open for himself. We should not
bear the curse of' our grandchﬂdren that we made a
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constitution which would allow future governments
to victimise their political opponents. Let a bad
govermnment introduce the law itself. Morcover, we
have provided for measures-to deal with such gov-
ernments which act unconstitutionally. Mr. Chaur-
man Sir, if this article is approved, it will give green
light tothe bad governments toincludea lot of details
in this law for a political tyrant, it does not sufficc to
detain someone. The tyrant makes sure that even in
prison, the opponent suffers. The late Bataringaya
at one time ordered that water be poured in the cell
of Muzei Kibuka onc of the DP founders for having
refused to come to meet the so called Minister when
the latter visited the prison. The detainee were
" allowed about 30 minutesaday: outside, Hon. Ngobi
can testify to this and they wefe not allowed to talk
to anybody. At one time, one detainee had his visit
cut 'even ‘shorter because he had said hallo to his
colleagues. Detainee were never allowed to talk to
each other. They were never allowed to read any-
'thing rylor,cvcn‘ see their pcrsblud doctors.

Mr. Chmrman Sir, detauls that flow from articles like
71 are horrible. Hon. Ngobi will bear me testimony
that only their wives were the ones allowed to visit
them once a month. During the visit, they always
talked on phone.” There would be a glass between
them. The detainee would be surrounded by somany
‘prison warders and the same would be true for the
wife. She would also be surrounded by prisons
officers; This Jaw tortured the victims physically
and psychologically. The big sons and daughters of
detainee were never allowed to see their fathers. It
was only the small kids and no one else. Permission
to-visit the detainee should be granted only and only

by the Interior Minster who was by then the late -

Basil Bdtd.rmbdya whosce omu, wasat Entebbe. The

wife would be allowed to. visit the husband once a
“month’ and she had always to go to Entebbe and

morcover on. specific days, whereby the Minister
- made’ sme he absented himself so that the wives
" could miss some monthly visits. Remember Mr.

Chairmari, Sir, one time-my mother managed by
- sheer ché,nce to get the Minister who was running
away, purposcly. Shetried to plead with the one time
favouritc of my father who he had lured into politics
thys 1 quote: *“You are leaving without granting me
permission to Visit my husband. To whom do you
leave me?"" *'To God"',quickly retorted the unfor-
gettable and unforgivable Minister. I narrate all this
soas to caution Membersthat this article is pregnant
with meaning. It has a lot of suffering implications
embedded init. What we sce written is just the cover

of barbaric laws. Onee passed, it wall, whether we
like1t or not, give way to draconian laws which were
used to oppress innocent Ugandans in the past.

We have, ke m Ghana, Kwame Nkurumal who
detained us political opponent one Mr.  Joseph
Mbocecere Kwidankwa who died in Asoswa prison.
The late Dankwa sent so many messages pleading
with the President for his release since he had fallen

wvery ill. In reply, the President only ordered that the

prisoner be put on chains which he sustained till his
death. Because of time Mr. Chairman, I would like
to halt here at the moment while calling upon Hon.
Delegates to do everything in their might to frustrate
this terrible and unbecoming law which has nothing
else intended in it but to victimise us in. future
together with our offspring. Mr. Chamnan, I beg o

move. (A pplause)

THE CHAIRMAN: Hon. Delegates! thc mouon is
that Article 71 be leulul .

LT. GUMISIRIZA GUMA (lbanda North): |
thank you very muchMr. Chairman, Mr. Chairman,
I strongly want to oppose the amendment. Becaus¢
we are here talking of running a society, and if the
raover wanted, we would have started right from the
state of emergency and removed it completely. We
know all very well that there is no country in the
world, however democratic, that does not have a law
governing state of emergencies, and I do not think
thatevenifone went in heaven will not find there laws
that ifthey are contravened such steps must be taker-
So, therefore, I see it that unless this Article 18
provided, we will have a situation of anarchy a

'society may be ungovernable, and after all this

clause gives provisions that if followed, they wil

- protectthe nghts of the individual mquuonn Th‘”ﬂ‘

you very much.

MR. OBIGA KANIA (Terego C0unty) Mr

- Chaimman, first of all. the mover of the Motion 52

we should not pass this Article because it has bec?
musused in the past and we may also be victins-
would only say probably we should legislate 0ut©
fear. but we should not fear to pass a laweven ifwe
are going to be victims. In fact, we are not going ©
bevictims as it w ere.butiftherewillbe g 5ovcmm°”[5
our detention will'be necessary if you have don®
something wrong, Yes. if there is a good law a8 2
good government and vou are detained. even’ if yo!
are a Member of this Constituent Assembly toda)-
vou do not regret it because 1t does not say YoU are
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passing laws for others only. You are passing laws
which affect all of us. Secondly, Mr. Chairman, |
think in a situation of emergency, whether it is
political or natural, there might always be need for a
government to detain some people and to assume
that it will not be there docs not necessarily mean that
there will be no detention. In fact, it means that a
government will create laws arbitranly to achieve
the same. So, ratherthan leave the situation arbitrar-
ly for the government to decide the way it will out of
its own whim, I would rather we provide for these
provisions in order that a government in a state of
emergency will not detain people arbitranily but
rather in accordance with the Law.

MR. NYAI (Ayivu County): Thank you.. M.
Charrman. M. Lll.umnm 1 beg to vary stiongly
support the Amendment - (Applause) Mr. Chair-
man, in this Assembly, we have at least passed
certain Motions without due cognisance of their
future implications and import. Some of us, Mr.
Chairman, think we are legislating and institutional-

ising a Constitution for only protecting our immedi-

ate tomorrow. I do not believe, Mr. Chairman, that
there are certain human rights which a Parliament
can suspend. In fact, Article 71 is so obnoxious,
particularly, as it emanates from Article 70. In due
course, Mr. Chairman, during reconsideration stage,
Iam giving notice that I will suggest Article 70to be
struck out. There are too many words which leave
the individual to the whims of those in power. You
cannot know what is reasonable - that is justifiable
I'mean.

We have already in this House passed an Article as
to when somebody, who has donc wrong. should be

brought to court. Why should we now derogate from

those rights and take this same individual and treat
him as if he was a lesser individual. in fact. a

subhumari. an animal? Whetcas our hustory s full of ‘

bad things. 1 believe. Mr. Chairman. that during the
general debate. we had opportunity to talk at cach
other and to each other which gave us a chance.
havmg vented our angers. we should now sit down
stably and prepare atrue Constitution which will last
the test of ime. 1do not belicve that we should hayc
two separate laws for tryving the same Ugandan n
one Constitution. For that reason. Mr. Chairman. |
Strongly support the Amendment.

MRS. LAGADA (Women Delegate - Apac):
Thank vou. Mr. Churman. Mr. Chaiman. I am
slightly puzzled. and [ am puzzied because to mc.

Article 71 stems from Article 70. [t prcsupposcs that
at one point you can have a state of emergency and
I'think Article 71 is saying that in a case where you
have a state of emergency, we should in this Consti-

tution provide for safeguards for those people who
willbe inthat area where there is a state of emergency

- (Applause).

Mr. Chairman, I am from Apac and Apac is in
Northern Uganda which was declared under a state
of emergency. First of all, you are going to have so
many human beings who are likely to be arrested
under that state of emergency and it may not be
possible to bring all these people to court immedi-
ately. By saying that we should delete Article 71, are-
we saying we should then leave all those human
bemg to the merey of the state who may decide to
keep them there for one year without bnngmg them
to court? If, Mr. Chairman, Hon. Members, we

. know that in the process of a government rulmg a

country, things can go wrong and surely as our past
experience has shown us, there can be a state of
emergency in maybe 50 or 100 years, why are
fearing to provide or to make provisions for such a
state so that the people whoare affected are protected
as best as possible? So, Hon. Members, I am going
to appeal to you that let us not look in the past alone
and say because a state of emergency was abused,
we are never going 1o have a state of emergency
again. [tis likely to happen at one time and [ for one
would love to -have provisions in the Consutunon
which will protect me if 1 am in that area where there
is a state of emergency so that my rights are not
abused. I would hate to leave Ugandans at the mercy
of any state which will be ruling then. So, 1 beg you
please to oppose the Amendmcnt and we have this
provision for statc emergency in case it ever hap-
pens. Thank you.

PROF. NABUDERE (Budadeest) Mr Chair-
man. I support the Amcndmc,nt I'have beenavictim.
myself of this dc.tcmxon under emergency, Someone
is telling me that this has been under bad Jeadership,
but that 1s the case that it will happen again. that
detention is used for political purposes. Qur history
shows clearly that emergency declarations and de-
tention under emergency have been used for political
purposes. This was the case as the Hon. Mover said,
in 1966. but also from 1969 when the emergency
which had been declared in Buganda was extended
to the whole of Uganda simply because there had
been an incident in Lugogo where Obote was sup-
posedly shot at. and using that extension of the
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emergenicy, a number of leaders in the East were

arreswd which included mysclf. Forer Vice Presi-
dent Nadiope was arrested under that extension of
"the emergency, including Hon. Obwangor, and the
way we were treated dunng that state of emergency
" was - the conditions were as horrible as pointed out
by the mover, We were arrested, | had gone, in fact,
to Nairobi, I was on my way.on a honey moon and
I'rang my house in the evening, because [ heard on
the Radio in Nairobi that a state of emergency had
* beendeclared, solrang my houseto findout frommy
house-girl what the situation was, and I was told that
the house had been surrounded by the Police. So, I
rang the Police and asked them what was going on,
and they said where are you, I said I am in Nairobi
then they told me that we advise you to come back.
8o, I said why should I come back, and during this
dlscussmn Icameto aconcluswnthat it will be worse
" if, in fact, I left Nairobi for Dar-es-salaam. So, I
came back to Uganda and when I reached the Police
" Station at Tororo, [ was directed to g0 to the Police

Station in Mbale and when I reached there I was
‘ gwmaDetmﬁonOrderandmyotﬁmwereseardled,
. my house was ransacked, I was brought to the Police

Station t6 be detained in the Police Station, in the
. cells which were used for criminals. I was given to
sleep on a papyrus mat and I protested that this
cannot be the situation in which a respectable
Ugandan like myself, a lawyer should be treated and
when I have not committed any criminal offence. |
was detained there for almost three weeks before we
- weremoved to Luzira where we were detained under
maximum security conditions, where we found our
friends Ibingira, Ngobi - the five ministers that Obote
had detained five years earlier. The conditions in the
prisons were terrible. ‘

Really, I would urge, Mr: Chairman, that we should
. recollect that in passing Article 53, we did, in fact,
refuse to accept the Artlcle 53 paragraph 7, which
. dealt with the'issue of habeas corpus, we refused to
accept derogatxon from that right of habeas corpus
chiring emergency period. We preferred that indi-
" viduals should have the right to habeas corpus even
’ du_rmg emergency periods, when a state of emer-
gcncy ‘'was i force. I would also like to remind
' Members that the Article which we just passed, the
geteral deroganon clause clearly excludes power of
Parliament to make aws which would include the
detention of people. So, the Amendment is, in fact,
‘inline with provisions we have already passed which
~ restricts'the use of emergency for purposes of dero-
gating from the fundamental human rights that were

passed. [ would, therefore, Mr. Chzurman, without
going too much mto length, for those of you whohave
not been in detention, please take note, it can be

' terrible there, and [ would like us to find a way of

dealing with detention during emergency without
having to use special powers which invariably will
be used for political purposes. Thank you, Mr.
Chairman,

MR. OMOLO (Soroti Municipality): Mr. Chair-
man, [ seem to be lost, but I look at the provisions
in 71 as provisions to safeguard somebody who is
already in danger - (Applause). Now, if there are
provisions to safeguard a man who is in danger, why
should we refuse them? So, 1 therefore, stand to
oppose the Motion for that reason only - (Applause)-

CAPT BABU (Kampdla Central) Mr. Chair-
man, thank you very much. Mr. Chairman, I do
sympathise with the history of this country and those

- it has affected. Mr. Chairman, all of us should be,

because a lot of our. people suffered, mot only that,
Mr. Chairman, the result of that suffering is this
House: We are here to put what went wrong in the
past. But, Mr. Chairman, we should not be s0
blinded even to reniove a provision that is going 10
protect odier people. This provision, Mr. Chairman,
71 is o protect people who might be detained. Nows
if the argument is to remove detention, I would 1ike
to support anybody who brings an Amendment 10
remove detention. But [ am not going to support ai
Articlethat is going to violate the human rights of owf
people. We are saying here, basically, Mr. Chair-
man, one, that if somebody is detained within &
reasonable time whichis 24 hours here, the manmust

. betakentocourt. Two, his family must be informed;

three, in fact, it goes on to say within not more tha?
30days, inthe gazette, we should be informed where
the person is detained so that our people do not 8¢
lost, like in the olden days where they would take

| somebody and detain him somewhere and you would

never know where that person is detgined.

Now Mr. Chzumlan you know sormetimes I get
worned, those who used to violate the human Hghts

‘nthe past have become the hunuan rights champiofs

today. I'want us to be very serious, Mr. Chairma/
that when we are talking, we better talk about
hustory. [ am one of those who is going to fight any
state that might violate the human rights of anybody:
but people should not be so blinded to an extent

they are going to remove Articles in this Constitutio®
thatare going to protect the people who sent us her®
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It looks like the people who moved this Amendment
missed the point. I would like, therefore, to request
and suggest very kindly and very candidly that they
should go and rephrase this Amendment and say they
would like to remove the words “‘detention of
emergency”’. Thank you very much, Mr. Chairman.

MR. ABU MAYANJA (Busujju County): Mr.
Chairman, | think that this is an Amendment on
which I can claimto speak with someauthority. I'was
present at the Malborrough Constitutional confer-
ence - Uganda Independence Conference when the
predecessors of these provisions were first intro-
duced inour Constitution and we fought very hard to
“have them introduced, because m those days, under
the Emergency Powers Ordinance of 1939 when
there was an emergency, the government would
declare a curfew and the people would just be
arrested. Any Police officer would go and arrest
people and dump them 'in Police stations without
stating who arrested them, where they were arrested
from, why they were arrcsted and so on - anyway it
was chaotic. So, we wanted to introduce order, we
realised that any sensible making of the Constitution
is always tom by two conflicting interests; the
requirement for order and needs of liberty. So, you
must not, in the interest of order, destroy liberty
completely, but you must also not, in the interest or
liberty, make it impossible for government to main-
tain law and order especially in situations where
there is war or emergency to such magnitude that the

lives of the community become endangered.

' Therefore Mr. Chairman, | was trying to narrate the
genesis of this - people would be detained, people
":would be arrestedat nightina curfewand they would
be taken and nobody would know what- happened to
them. So we said that when a person s detained, first
ofall, he must be informed of reasons why heis being
arrested and is being detained himself, and that must
be stated in the Constitution. Two, that his family
must be informed so that they can bring and test the
legahty of the detention in a court of law by bringing
in an application for a right of habeas corpus. When
thisis produced, the High Court canenquireand find
-out whether the man is being detained lawfully or
unlawfully and three, to safcguard against people
who were disappearing and dying in prison or being
shot at and no one knowing about it. We said that if
a person is detained, periodically there should be
' publication in the gazette, of people who are de-
tained - over reasonable intervals - so that people
 know the person whom the govenment is officially

holding. As you know, many people started disap-
pearing, especially, under the regime of Idi Aminand ~
we had to make a law to enable their families to go
and claim letters of administration to their estates -
people just disappeared! Now, we do not want that
to occur again.

So, Mr. Chmrman, I'would like to appeal to my
young friend the son of my comrade in arms - yes,
indeed in detention, Mr. Chairman - I was detained
with the late Benedicto Kiwanuka in 1969 - I would
like to appeal to him to consider these protective
provisions. They are intended to protect the people
who are detained during a state of emergency. If we
decide in our wisdom that there shall he no state of
emergency and there shall be no detenuon, then these
things will not be necessary. But I am advised that
Article 70 has bech passed. So, when you have
passed Article 70 as Hon. Bidandi Ssali was saying
as I came in, then you must protect the people, you
must protect the people and these protective articles
are really absolutely essential for the family to know,

for Parliament to know, for the community to know
so that they can ask questions so that - because as
Lord Acton said one time - I have looked at these
things from both point of views of a victim and now
I suppose in my other capacity as the Attomey
General, I may be considered as one of the detainers,

but Mr. Chairman, these matter and later on-in fact,
I think I better give - in order to further protect the
people who were detained, I will be moving an
Amendment to Article 72 Sub-section (3) later on if
I'will be able to catch your eye and get permission.

But, Mr. Chamnan, letus protect the > people who are
detained, they are in a very sorry, state if they are
denied of this protecnon Thank you very much, Mr.

Chzurman

MR. BYARUGABA (Insingiro: South): Thank
you very much, Mr. Chairman. Having listened
carefully to both the Learned Friends-and the Hon,
Assessors, | have come to a conclusion that I would
oppose this Motion. I do not want my sentiments to
be played upon by my history, that is the history of
this country. True, we were saddened by what
happened during those bad regimes, after all, who
was detaining these people, who put in force these
cmergency laws? The DPs, the friends of the late Ben
Kiwanuka, . the unforgivable Bazilio, Bataringaya
was the one doing that to his fellow DPs, indeed it
is that person, and that is why I am saying we should
not be taken by our sentiments. For sure if we are to
take up Hon. Kagimu Mukasa’s Amendment, we
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shall be giving a license to bad governments to kill
ourpeople. Itis licensing the bad governments to kill
people without trace, and this we have seen, and this
hashappened in this country and we should notallow
it. The Hon. Members of this Housc should realise
that we are going forward and not backwards. Mr.
Chairman, I want to register my support, ny oppo-
sition rather, to Hon. Kagimu ‘Mukasa’s Amend-
ment. Thank you very much..

MRS. SEMPA (Women Delegate - Luwero)'

Thank you, Mr. Chzurman Inany part of the world,
it is difficilt to avoid running into a state of emer-
gency at one time or another, $ooner or later and for
me, I feel itis alot better to be safeguarded by putting
in place limits to dubious activities that govern this
state of emergency. For those governments which
violate people’s human rights hiding under the state
of emergency, we are only abrogating these rights
and after all, in this Constitution, there are going to
be provisions to deal with such people who abrogate
or defythe Constitution. Therefore, I think that if we
do not put in place the provisions that will safeguard
those people, we ourselves shall be the first people to
be abrogating and defying the people’s human rights
if we leave it open, if we leave it at the mercy of any
people of the government of the powers who will be
detaining the people hiding under the state of emer-
gency: Therefore, I'strongly oppose the Amendment
.and I think people need to be safeguarded. Thank
you.

MR. ADYEBO (Kwania County): Thank you,
Mr. Chairman. Mr. Chairman, Thavebeen listening
to different delegates speaking, and let me take this
‘oppo‘ri:urﬁ'tyto thank, especially, the Rt. Hon. Attor-
ney General, Abu Baker Mayanja who, in 1969 was
a victim of thxs' state of emergency. But fellow
delegates, let me appeal to you that we are making a
pohtlcal decision, any good politician should be
ready to accept one of the three things to happen in
his or her own life. One, when you chose to join
politics, you must know you are a subject of jail and
two, that you are a subject of exile and three, you
should be ready to die for your country when you are
doing the right thing. Those are three things which
a good pohtxcxan shouldacceptto happen inhis or her
own hfe in pohncs .

Now some delegates have béen talking almost to

personalise the state of emergency with what hap- -

pened 1pthe 605 what happened in the past. Butlet
me tell you, ,, Mr. Chairman, and Hon delegates that

we are dealing with a very dynamic world today
where there must be law and order, and at any given
time, you must need laws which must protect both
the government, the citizens and all those who are in
a given country and in as far as this provision is
concernedn Article 71, Ithink itis just protecting the
endangered people; people who need protection and
whose fate must be known. Whose whcreabouts
must be known.

'Fhe other time we were dealing with the 18 politi-
cians from Northern Uganda - my colleague the
senior brother here, Adunola - about three of them,
in fact. But we need 1o set good laws to protect the
citizens of Uganda. Today I may be a Prime
Minister, tomorrow another govermment may colilﬁ
and say you account for whatever you were doing, I
must be ready for that and there must be good laws
to make us accountable for our actions, for what we
doand, in fact, when we are putting a law, do not put
a law as if you are just - you know, the law is
protecting a government in existence at the moment.
No, these laws arc for posterity. Tomorrow you may
be a President, tomorrow you may be a Prime
Minister, tomorrow you may be a minister, but you
are gomg to handle the same problems of handling
the nation, and there must be laws and we are here to
put the laws without fear or favour.

- In this respect, Mr. Chairman, I am opposing the

Amendmc,nt and I would like the provision of Article
71 to remain. This only protects those people who
will be actually under detention, and 1 would also
urge, Mr. Charman - I wouid also propoét, that we
must also consider putting laws not only to deal with

state of emergency when we are addressing political

problems. There must also be some provisions 10
take care of national calamities under state of emer-
gency. You know. the other time we were having
earthquake n the West, we were having floods, the.
othertime we were having Rwandese citizens slaugh-
tered there flowing all over Lake Victoria, we could
not eat fish and so on and so forth. And every time We
must be needing some of the laws and these law$
must b catered for here under a state of emergency-
Apart from the political consideration, | would like
and | would urge you Hon. Delegates to consider.

maybe under a différent amendment’ when tme

.~ comes, to at least consider putting a provision 10

handle state of emergency dealing with nationa)
calamuties in our country. With due respect. Mr-
Chaimari_ allow me tp oppose the Amendmcm and
call you to put the question. Thank you very much-
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-MR. ODUR (Dokolo County): Thank you very
‘much, Mr. Chairman. I think, Mr. Chairman, that
the Motion we are debating is not really appropriate
under the clauses which have been numbered 71,
'because after passing 70, it is inconceivable that we
should be discussing detention during the state of
emergcnéy under Article 71. So, many people may
be convinced to have no detention during a state of
emergency, and I think if the Mover could consider
bringing this Amendment under another Article, or
maybe, bringing it during reconsideration, then it
could be appropriate, but at the moment, I think we
are not debating the right thing under the right
Article. Thank you very“much, Mr. Chairman.

.~ THE CHAIRMAN: Okay. I think, let us decide
this one and then we go on. There are other Amend-
~ ments coming to the same Articles anyway so that
Members can contribute unless it is, of course.
* carried. But let us hear Hon. Kagimu first.

" MR. KAGIMU KIWANUKA (Bukomansimbi
County): Thank you, Mr. Chairman. In view of
- what I have heard, I would like to comment on what,

* for example, Hon. Lagada said -(lnfermpn"on).

THE CHAIRMAN: No, no. we are not giving the
right of reply. Hon. Odur has suggested something,
I thought maybe you would react to it.

MR. KAGIMU KIWANUKA: Ycs, that [ said at
the beginning, if my amendment had been passed. |
wanted to move a motion that there should be no
detention at all maybe, 'that may be confusing the

House.

THE CHAIRMAN: So. vou arc saving that we
should continuc with the Motion as 1t 1s

MR. OMARA ATUBO (Otuke County): Mr.
‘Chairman. I think as a co-sponsor on this. although
my name docs not appear. lamhappy you havegiven
me an opportunity to épeak. Mr. Chalnnan and I
waritto start by dealing with iterpretationto Article
.71 which we have already passed. Mr. Chairman.

“Article 71 which we l};\'c already passed -(/nterjec-
tions.)- Article 70 Clause (1). okay. It reads as
follows: *“An Act of Parliament shall not be taken
to contravene the h‘gh/.v andd freedoms granted in

this Chapter. if that Act authorises the taking of

measures that are reasonably justifiable for deal-

ing with a state of emergency’

Mr. Chairman, our interpretation of this Clause
together with Article 129 excludes reasonable meas-
ures whichwould justify detention wi‘tl‘lo‘ut trial. Mr.
Chairman, if you look-at Article 129 it says very
clearly that the President may, with consultation of
the National Council of State and so on, proclaim a
state of emergency in Uganda in the following
circumstances. one, when Uganda or part of it is
threatened by war or external aggression or (b) in
which the security or security of economic life of the
country or that part is threatened by internal insur-
gency or natural disaster, or three, where there is
some need for public safety defence of Uganda and
so on. Mr. Chaimman, assuming that a state of
emergency is declared in Kampala ‘today, and the
govemnment wants to take emergency. measures,
there are 5o many things which the government can
do under that state of emergency without necessanly
detaining people. What do we mean, the sponsors of
this Motion? We are saying that if a state of emer-
gency isdeclared, thereare somany rights of a citizen
including rights to such things like freedom of
association, right to own property, right to move and
soon. A government can say in a situdtion of a state
of emergency declared in Kampala we are not
allowing people to move. We are also telling People
where the state of emergency is declared that, you
should not do certain things like this. But we are
objecting to a situation in a state emergency, Mr.
Chairman, where the government of the time is
saying that, because of the existence of the state of
emergency, it is taking advantage of the state of
emergency, to arrest Abu Baker Mayanja and say,
you are detained for so long, and the case is being
revealed every three months or so. But we are saying,
~(Interruption)- '

MR. ABU MAYANJA: Mr. Chairman, I am
grateful to Hon. Omara Atubo who is giving way.
I'would like to inform him and the House that winder
the Article 129 -which he has quoted, but did not
quote the whole of it, Clause (8) says this: *“Subject
to any.restrictions improved by this. constitution,
Parliament may by law enacted under Clayse 7 of
this Article Provide for the suspension of any

Sfundamental human right or';/f'eedo}n'duﬂng the

period when'a state of emergency is in force""
When that is enacted. Mr.Chairman, then you need
to protect the citizens of Uganda.

MR. OMARA ATUBO: Mr. Chairman, I think
what my good friend Hon. Abu Baker Mayanja is
saving, really strengthens my argument. Because as



(Mr Atubo]

2162

CONSIDERATIONOF THEDRAFT CONSTITUTION

Hon. - Nabudere has said, those of us who were
sponsoring this Motion wanted to look at it in a
package with Article 129 and see how they could
either be married: or certain Clauses could be re-
moved. And 'Clause (8) was one of the clauses we
hadta:getedwhave removed Mr. Chairman, but we
were advised by the legal and Draﬁmg Committee
that, that clause will be discussed at the appropriate
time. Mr. Chairman, having therefore, stressed that
point that any type of human rights could be dealt
with under the state of emergency except detention
without trial, may I, therefore, Mr. Chairman,
remind this August Assembly that, we have already
passed a provision under public interest. That is I
think, Article 53, where we say no law will allow
dctenﬁbnwithout trial. We have passed that and this
is going to be such that, subject to Article 53(2)(1),
and so on, which we have already said, public
interest means no law will be passed authorising
detention without trial. Furthermore, Mr. Chair-
man, if you ook at Article 72 it says; ““The existence
of astate of emergency shall not affect the enjoyment
of the right to human dignity: life or fair tnal, as
guaranteed by this constitution””. Mr. Chairman,
this'Article 18 under the human rights protection of
state of emergency Ifthereis goingto betrial within
the state of émergency, is there a presumpﬁon thata
person who is detained, is going to have a fair tnal or
if a person is detained, is not going to have trial? If
there s going to be a fair trial, then let us gounder the
provisions dealing directly with fair tral.

So, Mr. Chairman, it is with this view - now, I am
aware that government needs emergency powers.
Govemments do need emergency powers. Butall |
am saying is that, in thisemergency powers - dealing
with emergency powers, there should be nojustifica-
tion for detention without trial. Youcan doanything;
you canrestrict themovement of people under a state
of emergency, you can move people by force from
one area to another, you can restrict the freedom of
association, you can restrict freedom of conscience,

you can never restrict that people should not pray in
that particular area because of the state of emer-
gency, but surely, when you start gomgto the extent
of detainirig peaple under state of emergency and
therelsnoﬁlrmal Mr. Chairman, I'strongly object.

I beg tb support the amendment. Thank you, Mr.

MR. SEKITOLEKO(Bugangaizi, County):
Tharnk you, Mr, Chairman. Mr. Chairman, I share
the sennments expressed by the mover of this Mo-

tion. But unfortunately, I amunable to support hun.
First in our socicty, we must always have insur-
geney. There must be always insurgency, and these

 insurgencies will always be there. That is why we

have made laws against such insurgencies.  For
instance, this law we are discussing seeks to protect

- the people affected in such areas to make conditions

good for them. 1do recall personally, I did live quite
a number of years undeér a state of emergency. My
county Bugangaizi, was declared a state of emer-
gency, and we lived quite some time, under state of
emergency. Now, we saw that there were a need,
even if we were declared a state of emergency, 0
have at least a safeguard. For instance, people
arrested to be - at least their relatives to be informed.
We were living under a curfew, at least the time
declared for curfew, to be extended probably up to
about 7.00 p.m. or 8.00p.m. Now, these conditions
actually were neeessary, and it is these conditions
that, I think we are discussing. Mr. Chairman, it is
very unfortunate that thése laws have to be there, but

they have to be there for the good of our people 1
thank you.

MR, SABIITI(Rukiga County): Thank you, Mr.

Chairman. There is one clarification I would like to
get from our learned friends. When we talk of
detention, does it always-go with detention without
trial? If that can be explained, then may be I could
give my contributions. Detention, does it always g0
without trial? Or can there be detention when there
can also be tnal at the same time? Can that be
explained to me, Mr.Chaurman!

THE CHAIRMAN: I shallask the Cluurnum of the
Legal and Drafting Commuttee to give us hus opinion.

PROF.KANYEIHAMBA: Thank you, Mr. Chair-
man. Yes there is a distinction between detention
without trial and detention which eventually leads to
tnal. - We have already dealt with, for example
restrictions and detention in busy time, where W¢

“haveput into place a mechanisms for ensuring that
the rights of the suspects and persons who have been.

arrested are guaranteed. ' The detention: which is
reflected in these Clauses 71 and on wards, is @
detention which arises out of emergency, as ever\"

' body has seen. When the conditions in the country

are such that civil order and sometimes, the ordinary
courts, are not in position to function properly. Hon-
Omara Atubo gave one example where. for example;
the country1s under attack and the people are coming
through, the enemy is coming through Kololo. and
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emergency has beendeclared. During this operation,
information comes that some of the residents in
Kololo actually are assisting the enemy with food
and other activities. Now, the people who are en~
gaged in the war will be forced to arrest those people
and detain them because the security of the country
15 at stake. Meanwhile, because they are continuig
withwar, the war is ragging on, the enemy is arounid,
the courts have fled, the judges have been asked togo
andhide, there is nonormality for trving these people
who have been arrested as, suspected encmies of
state. Consequently, detention would have to be
without trial. That is why this mechanism for
informing them, for making sure that their dignity is
not done and so forth, are being putin place. thank
you, Mr. Chairman.

THE CHAIRMAN: But I think, Hon. Delegates,
let us also - for the benefit of those of us who are not
regularly associated with laws, begin to draw dis-
traction to some of these matters. [ hesitatetousethe
term. It was used only in one instance and elapsed.

We have got under 51, an enumeration of rights
which are elaborated in Chapter 5. I think that one is
an agreed- provision. Then today, we put in a
Provision tg say, under certain circumstances, those
rights can be derogated. Firstly, you do not interfere
with others, and secondly, the public interest.

We have said, under those circumstances, public
interest does not extend to detention without trial.
But then we have a set of special provisions under 70
onwards, which anticipate 129, (7) and (8). Upder
those weare saying, these are notordinary derogations
because of the gravity of the matter. In many of the
Situations, the state is empowered actually to sus-
Pend these rights. Not even just derogating or
Testricting them but suspending them. After you
have declared a state of emergency and when you
have suspended them, the consequences of some of
these could be requisition of people’s vehicles by
force, because you need to transport pecple. You
can pass a law to that effect or you can detain people
and therefore, Iam saying, but if you do that, then
the following procedure shall apply. So thatitis not
Saying that what we passed. relating to the question
of detentioh without trial could not tic hands because
that is part of a general derogation. But what we are
lookmg at here is arising in the excrcisc of power as
if they do so exercise them under the declaration of
a state of emergency. And when you do that, Parlia-
ment is empowered, not just to derogate, but actually
tosuspend those rights dunng that period, if you read

that provision. And during the period of suspension
therefore, there must be certain protection within in
relation to the people who might be detained undertit.
[ do not know whether I have made some sense. .

Sonow, I know not all ofus can contributé ‘ I think
Hon. Sabiiti, I think most of the arguments havebeen
given unless you will have something new to add.

MR. SABIITIL: Mr. Chzummn, with that explana-
tion, I think I should not talk much. 1 would rather
request that you put the question. (4pplause).

THE CHAIRMAN: Let us now pronounce our-
selves on the amendment by Hon. Kagimu, that
Article 71 as it is be deleted. That is the Motion and
that is a proposition. I now put the question. '

{Question put and negatived)

THE CHAIRMAN: Hon. Delegates, I do not
know what that was meant to mean in view of the
vote you have just taken. But now, we come to
another series of amendments on that article. That
being so, nowt}mtﬂacamdehassumvedmeaxe we
now start - Imshwchadawayofrankmgd\cse We
now go back to 30 and ask Hon.. Wasswa Lule -
becauseitisor, paragmph (b). Just amoment Itake
it that we have no proposed amendment on (a). We
arcalso lookingat paragraph (b) - Hon. nguo And
then there is another one on paragraph.(b). The
whole series of amendments are on (b). Now, lét us
see which one departs furthest, so that - because if
there is one which - You see, there are two amend-
ments here, there is one which Hon. Nekyon says he
never had the chance totake through to the Legal and
Drafting Committee, I would have liked to know
how it reached together with that one of Hon.
Wasswa Lule, which is also the same. I do not know
whether Hon.  Nekyon has read Hon, Wasswa
Lule’s proposed amendment Ifyoulook on page 11
of the text.

But before you do that, you see, we have here - Hon,
Adoko Nekyon had circulated an amendment, but
apparently, he never had the chance todiscuss i twith
the Legal and Drafting Commxttee But itis on (b).
Justlikeyoursison(b). WhatIamtrymgtoasccrtam

is the differences between them. * If they could be

combmed such that we do not have to move tw:qe

MR. WASWA LULE: Mr. Chairman, it would
help if we had the correct wording
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THE CHAIRMAN: Okay, can we hear yours?

MR WASWA LULE: There has beena mistake in
that, (b) should have read, ““The spouse or other
available next of kin of the person restricted or
detained shall be informed of the detention or
restrictions at the earliest possible opportunity and
shall be permitted immediate access to the per-
son’’. So, they have got somehow in the drafting -

THE CHAIRMAN: No, but the words, the earliest
opportunity are there, except that at the end -

MR. WASWA LULE: - Yes, but the earliest
practicable oppdrtunlity is referring to"informing
right, but the access is immediate. There is a reason
(Interfup{ibn) ; ‘

THE CHAIRMAN: Can I hear from the Chairman
ofLegalandDmﬂingastothattEXt?

PROF.KANYEIHAMBA: Mr. Chairman, the way
that this amendment is worded here is what was
discussed and agreed with Hon. Wasswa Lule. But
this additional amendment obviously is his own.
And obviously we had not had time to reflect on it.
The only thing is that it does make a difference.
Because it is now combining not only to inform the
spouse and next ofkin, but also to give access, which
really is a different principle. . .

THE CHAIRMAN: But it' was giving access
anyway, as it was. The only thing is that, what Hon,
Wasswa Lule is saying is that the words, ““ar the
.earliestpractical opportunity’ shouldbe inrelation
to information. . And then put. word “‘immediate’’
after the word permitted. s that correct? To read:
“‘shall be permitted -immediate access to the per-
son"". S '

AN.HON. DELEGATE: That is what we had
agreed.

- MR..NEKYON: My amendment actually amends
Ho,nl- Lule’s amendment because, I'do not see any
goodtoit. Min€just brings itinthe element of giving
access at the same time that the information is being
given to the relative. Instead of saying, *“as soon as
practicable’’.

MR. NEKYON: My amendment will be - may be
I should read it. My amendment goes as follows,
Delete Clause (b) and substitute the following: *“The

spouse or other available next of kin of the person
restricted or detained shall be informed of thg
detention or restriction and allow access to the
personwithin 72 hours afier the commencement of
the detention or restriction’’.

THE CHAIRMAN: That is why I wanted to know
whether - Hon. Chairman of Legal and Drafting.

PROF.KANYEIHAMBA : Thankyou, Mr, Chair-
man. Hon. Wasswa Lule’s wording where it says,
““as reasonable as practical’ is a matter that was
discussedatlengthby the Legal and Drafting Commiit-
tee. ~And we went to greater detail why it was
preferable to any specific hours given, oreven period
of-days, and he accepted the arguments of the Legal
and Drafting Committec. When Hon Nekyon
wishes to amend that to 72 hours, I do not know
whether 1t 1s neeessary for the Legal and Drafting
committee to g0 again into greater details of why we
thought that the amendment as proposed by Hon.
Wasswa Lule was more practical than specifying 72
hours. Mr. Chairman, ] wanted clarification on that.

THE CHAIRMAN: The Chair was prepared to
treat Hon. Nekyon’s amendment as comung on the
Floor to amend one where notice has already been
given so that we would have to dispose of these first,
before we could go to the other one. What I was
trying to see was whether Hon. Wasswa Lule would
beamicable to this sort of wording in whichwedonot
hayeto go through a lengthy process. There is Hon.
Higiro who has his own different - Hon. Higiro was
seeking to amend from 72 1o 48, Now, what would
happcn is ths, if we have to proceed with Hon.
Wasswa Lule’s amendnmient, then we get it moved
and seconded. If it 1s, then Hon. Nekyon could seck
to make his amendment on it, which would actually
negate it, and therefore, if passed would replace it.
But Hon. Higiro would then have to move 4n
amendment to that of Hon, Nekyon to knock out 72
and replace it with 48, We would pronounce
ourselves on this one, before we go back to Hon.
Nekyon’s then we come back. Depending on its fate.
S0, for us to move, let us ask Hon, Wasswa Lule t0

read hisamendment and moveitand then we prOCf’ed
from there.

MR. WASSWA LULE: Thank you, very much,
Mr.. Chalmlan The amendment, as we agreed and
I'still insist that, the wording which [ used is the on¢
that we (Interruption) -
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THE CHAIRMAN: You justreaditout. Wehave
decided that, we take that text.

MR. WASSWA LULE: Yes. I would like to point
out certain anomalies in our papers. They have
caused me a lot of confusion today. We passed
Article 70, I asked the Chairman of the Legal and
Drafting Committee, we passed Article 70, it was
1ot on the sheet, we had agreed to harmonize it with
Article 72 and to delete it. There are some other
anomalies on our sheet.

THE CHAIRMAN: But you sce, Hon. Wasswa,
we proceed this way. If we have an article to which
there 1s no proposed amendments. we only call it,
then we propose it to stand part of the Draft Consti-
tution and we carry it. At the time the House voted,
we did not have any amendment on 70 Therefore,
we could not visit it

MR. WASSWA LULE: Okay, we shall proceed.
But the amendment should have been there.

THE CHAIRMAN: Okay, well wedid not have it!

MR. WASSWA LULE: That is what [ was trying
to point out that, there are several errors on these
sheets. Article 71, paragraph (b) todclete paragraph
(b) and insert the following; *‘The spouse or other
available next of kin of the person restricted and
detained, shall be informed as soon as practicable
Of the restriction or detention, and shall be permit-
ted immediate access to the person”’. The reason
why, and I will explain why this text is different.
originally, we had people being informed within 72
hours, and this is what we agreed that. inform people
within 72 hours. We had wanted to reduce the
Rumber ofhours. 1t was pointed out by - remember
it was said by Hon. Katureebe in the committee that
bY-Teducing the hours, it could not be practical.
And he went further and said, that in fact cven the 76
hours as sucha restriction, itisnotpractical. Inmany
cases, you might be able to inform the family earlier.
But may be in these sort of calamities as Hon.
KanyCﬂ\an\ba was pointing our where tt 18 SImp’.[y
not practical in those situations to inform people in
that time,

Now, when we said immediate, and immediate was
to the access, so that as soon as relatives know that
Somebody is detained, they should be allowed to see
that pch(’)n immediatcly. That 1s where the basic
difference and emphasis is. And that is why I'am

saying that, the wording as put here was in ertor and
should have been as [ put it. :

THE CHAIRMAN: Is that, seconded? So, it is
seconded by Hon. Mayombo and Hon.
Kanyethamba. Oh! Hon. Kanycihamba would like
tomake a contribution but not a secondment. He has
yet to speak to his Motion. [ was only secking
support for it on the Floor before he goes ahead. But
let us read it out again if you donot mind. That *‘the
spouse or other available next of kin of the person
restricted or detained shall be, as soon as practica-
ble, informed of the restriction for detention and
she be permitted immediate access to the person’”.
Is that, how it is reading? :

MR. WASWA LULE: Correct.
THE CHAIRMAN;Okay speak to your motion.

MR WASWA LULE:  The wording ‘as T'said,
improves this particular clause. The fear we. had
about this - the way it had been worded, was that, it
gavethe state powers to hold somebody for 72 hours;
and then inform the relatives or even to allow access
to persons detained. So, by changing that wording,
we now reach a situation whereby if you know of a
person who 1s a relative or next of kin, who is
detained, one is now in a position whereby they can
now go and see the individual. They are permitted to
access to that individual.

The advantage of immediate access to an individual
who is detained is that inhuman and degrading
treatment is normally meted out in the earliest hours
of detention. So, by allowing for immediate access
to detaince, we now reduce the possibilities of any
inhuman and degrading treatment and tortures and
things like that and it improves the clause as it stands.
Thank you very much, Mr. Chairman.

THE CHAIRMAN: Hon. Nekyon, doyou wantto
persist with your proposed amendment? Because we
had agreed that this can only come as an amendment
to that one. Let us see how yours - he ha.s to move
his first before you can move yours. Because he is
talking of 72 hours, you are talking of 48 hours. So,
which one do you want to take 48 or 727 Okay now,
Dr. higiro is not going to move. What we shall dois
modify yours before you move it. Because it is still
with you and reads 48 as if it was part of your
Motion, right from the beginning, Then we debate it
that way.
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MR.NEKYON: Mr. Chairman, I beg to move that
Article 71 Clause (b) be deleted’.

| THE CHAIRMAN No, now you ar¢ moving that,

Hon. Wasswa Lule’s amendment be replaced with...
thenyou read yours. Because you see, Hon. Wasswa
Lule’s amendment was seeking to delete the whole
(b)and replace it in the wording he has, talking about
information being given as soon as practicable of the
restriction and detention and that, next of kin or
spouse shall be permitted immediate access to the
person. That is how it is reading. For you, you want
to replace that with the following wording: ““7The
spouse or other available next of kin of the person
restricted .or detained shall be informed of the
detention or restriction and allowed access to the
personwithin 48 hours, after the commencement of
the detention or restriction’’.” So, you are in fact
saying that, yours should go to replace his. If we
carry yours, then his falls by the way side.

MR.NEKYON: Mr. Chairman, I beg tomove that,
Article 71 be deleted so that it will read as follows:
“The spouse or other availgble next of kin of the
person restricted or detained shall be informed of
the detention or restriction and allowed access to

" the person within 48 hours, after the commence-
ment of the detention or restriction’’,

‘T}ILE CHAIRMAN: ltis seconded. Yes, goahead.

MR. NEKYON: Sir, the reasons for my moving
this amendment has already been well elaborated by
many speakers who were discussing the previous
amendments - further protection of the person who
" has been detained. 'We have heard many people
saying that, when a person is detained, he must be
properly protected by the constitution. Sir, all that
we are trying to say is, if a state agent goes to
somebody’s house and says, your son has been
detained, he should obviously say, you are frec to go
and se¢ him now. Because for you to say that we
 have got your son for whom you have been looking
overthe last 72 hours or 30 hours without knowing
~where heis &nd then you say, you wﬂl be ableto see
him as soon as practxcable it does not make sense.
Itisa muural instinct of a human being that when he
 hears his son or his daughter s in trouble, he would
hketo go and approach the child immediately, to find
out what actually happcncxi, and how he is. The
purpose of informing relatives 1s to pacify them, to
ré-assure them that the boy or daughter is actually
safe and well. Therefore, I would like to hurry to the

prison mysclf inmediately to see the boy and ask him
how he is, what actually happened, what they did,
whatis being alleged thathe did soas to prepare some
defence for hun. But if you say that, he has been
detained, but vou will be able to see him ‘as soon as
itis practicable. it creates suspicion in my mind, that
the boy or girl has been beaten thoroughly and the
state requires e for the wounds on the body to heal
before I can go and see him. So this kind of thing is
atortureto the parent, because he will now not know
how to tell hus relatives whether the boy has actually
been detaned or not. Maybe it s a hear say.

Dunng the reign of Amin, many families were
mformed that therr children have been detained, but
they never saw them again up to thisday. So, Iwant
to remove that feeling of suspicion that somebody
has been detained, but we cannot go and see him
immediately. Maybe he is still suffering from head
mjury or hus stomach has been broken and he is being
stitched so, you cannot se¢ him. Now, the informa-
tion somebody 15 saying that, you cannot inform the
relatives within, 72 hours or 40 hours. I think this is
not reasonable. Here, we are not specifying the
method of information. 1f you cannot give informa-

tuon throubh the Police organs, you can still commu-
nicate to the relatives by press or by radio. We hiave
somany Police announcements on the radio. That s0
and so1s missing and this is being heard everyday. If
you fail to give information by delivering by hand.
please use mass media. And thus has been accep

n thus country. Sir, I would Like to stop here and beg
Members to support the Motion which actually
protects everybody's relative.

THE CHAIRMAN: Hon. Delegates, we had 2

~ Motion moved by Hon. Wasswa Lule, in it, he does

not make references to time frame. This is really the
essential difference. What Hon. Nekyon’s Motior
seeks to do is essentially to re-cast that of Hom
Wasswa Lulcto provide fora time frame of 48 hour$
within which information and access should b
given. Now. the Motion was seconded andhas bech
moved.

DR. HIGIRO SEMAJEGE(Lweﬁﬁyaga) 1 a:‘

very pleased i the first place, to see that. |
Nekyon agreed with my ongwal amendment ©
reducing the hours from 72 to 48 hours...
Chaiman, [ move this amendment. because you &
imagine that, when a person has been arrested, ther®
is anxiety of the people, of those who love hum. thos®
who are fricnds and parents. We also know that W

f
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have a very bitter experience that in the past, some-
body could be detained and you will just hear about
it, you will never sec himagain. Now, wearc coming
to sense, we are creating a new Uganda. there should
be no situation of that nature,

Mr. Chairman, when [ was listening to the Légal and
Drafting Commuittee, we were giving all sorts of
excuses that, 1t will be difficult to inform a person
within a given time. That thty should say, as soon
asitis practicable. Mr. Chairman, really that means
literally nothing. It is just telling the onc who has
arrested you to take his time, and he may say it has
notbeen practicable. So, Mr. Chairman, giving time
limit is important. I would like to say that the Uganda
we are talking about is not just going to be stagnant.
The means of information are getting better and
better everyday. We have even got circular tel-
ephones. We have got information by radio. This 1s
the commonest system of all. We announce this for
funcral, we announce this when somebody has got
accident in Mbale, and he comes froma village as far
as bﬁyond Kisoro, but once it 1s mentioned on radio
twice, the next of kin will be informed.

So, we are saying, Mr. Chairman, that. the informa-
tion can be obtained as soon as this person’s identi-
ties have been ascertained.” So, let the arresting
authority have the obligation by the constitutior th‘:‘
the person taken, his relatives and fricnds must o«
informed, and the system will'be there, we have g
away, of doing it. Therefore, Mr. Chatrman, let us
not just give a blanket to sav. ““as soon as il is
Practicable”, that word I do not like. And I hope
that, all of you here, Mr. Chatrman, will agree with
us that, there must be a time limit. And 48 hours 1s
CnOugh time for information to have reached RC 1

Chairman of the area, it would-have reached the RC
t Chai.. 1, everybody in that arca too will spread
the nows, . that the person knows.

Mr Chairman, we know that, until vour relatives
and friends know about your 'afrest, even the habeas
Corpus will not come into effect. Because 1t is them
Who wil come to your assistance. They are the ones
Who would come, gotothe lawycrs, they arctheones
Who would make sure that you will Survive. Mr.
halﬂ‘nan, let us make governments and arresting
authonms accountable. Ithank vou, very much.

THE. CHAJRMAN Hon. Matcmbc you wanted

Some clarification.

MRS. MATEMBE: Point of clarification. Thank
you, Mr. Chairman. | am secking clarification.
When the movers of that amendment came to the
Legal and Drafting Committee, we discussed, we
looked at hours 48 hours, 24 hours, we discussed in
details, and we looked at different types of emergen-
cies. Becauseemergencyr 1y not be the same, there
i1s where 1t 1s easy and you n reach, there is where
it is almost impossible to ieach somebody. So,
finally, having discussed and looked in details, we
thought that really putting an hour limit was not a
solution to a problem. And that is how Lule and the
other movers and us reached this “‘as soon as it is
practicable”, Because we were looking at dlﬁ'erent
situations of emergency.

Now, the clarification I was seeking was, since the
movers of the amendment having discussed in details
with the Legal Committee and having, you know,
been convinced that, actually the hours may not be
practical to be put here in the constitution, when a
situation may be completely impossible for that hour
tobeachicved, wearnved at this one. Now, 1 wanted
to know whether it s really proper to bring back the
1ssue of hours whcn we discussod them in dctails?

THE CHAIRMAN: Okay, Hon. Matembe vou
have made your point. The position is this that Hon.
Wasswa Lule has not departed from the agreement.
Hon. Wasswa Lule-has moved his motion more or
ess in the terms in which we agreed. He is not
mentioning a time frame atall. Butas you know, we
agreed here that, while the original text must gotothe
Legaland Drafting Committee and we have used this
cother practice, that Members are free .to move
amendments to those amendments provided they
bring them here in terms of amendments. What is
happening now 1s that, Hon. Wasswa Lule has
moved the Motion in terms in which there was more
or less agreement. Hon. Nekyon has used his liberty
to come up with a proposed amendment of Hon.
Wasswa's to insert time and they did that in consul-
tation with Hon. Dr. Higiro. What we arenow doing
is to determine the fate of the amendment by Hon.
Nekyon and Hon. Higiro. If it passes, it will affect
the status and the wording of Hon. Wasswa Lule’s
motion because we cannot go back. Most of it will
have been changed and a lot of it will have béen kept.
If it fails, then we go back to Hon. Wasswa Lule’s
Motion. So, there is nothing really that is improper.

MR. ODOI ASOKA(West Budama): T support
2¢ amendment moved by Hon. Nekyon because it
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yvcs an (,l(,mt,nt of rusponbxblhty to the arresting
authority to be accountable for their action, and also,
it gives assuranceto thearrested person as well as the
relatives of the arrested person, for immediate action
to be taken. But if you leave it at “‘as soon as
practicable™, who is going to determine how soon is
practicable, because the arresting authority will not
have the feeling of urgency of the person who has
been arrested or detained. For this reason, youare in
fact giving them the opportunity to take their time,
and to react whenever they feel it is practicable for
them, which he can take - as a previous speaker has
said, it could take a year, could take six months,
could take any time. So, I think that the person who
~ has been arrested is actually - his rights have been
interfered with. He is no longer at his own freedom
and therefore,. there is a need for us to put a time
frame within which it will compel the arresting
authorxty tobe accountableand therefore, to bemore
v responsxble In any case, why should they have
arrested you if they are not prepared and ready to
take immediate action in redressing this situation?
And therefore, 1 support the amendment by Hon.
Nekyon. Thank you, very much, Mr. Chairman.

MR.. LUBEGA: I would like to support the
amendment by Hon. Adoko Nekyon, and by doing
so, I want to dispel the fears of Hon. Delegates who
think that, it will be impracticable to fix a time frame.
Mr. Chairman, there are very many ways of passing
information. Inlegal practice, someone else caneven
be served on public places - or through public places
by fixing a notice on a court wall, on a gombolola,
and in many other ways. There are also procedures
which allow for the publication of publicity or for
mformanon to go through the press.
arresting officers utilizedall these methods ncluding
even the press, I donot think the fearthat information
should be- served on the releva.nt people should be
w1thheld ‘

THE CHAIRMAN Sorry, Hon Mayombo 15
see.lgng”clanﬁcanon from you,

LT. MAYOMBO: Thank you, Mr. Chairman
Mr. Chairman, although Isupport Hon. Lule, have
been persuadedno support Hon. Nekyon, but I have
only one problem, before I support Hon. Nekyon.
When we say, ‘‘shall be informed’, do we include
substituted service? If we had written “‘shall be
served”’ that is a different thing but we are saying
“‘shall be informed”’. If they accept that, radio or
media or publication of information, is sufficient
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mformation, 1 will be willing to support'it. 1 behieve
Mr. Chairman, that, this is a very dangerous
situation, the rights of the people are being taken
away, service must be personal.  Somebody must
receive the information, you do not just display it.
think people have received it. So, if they accept the
media as a method of service, or news papers as @
method of service, 1 will support them, Mr. Chair-
man. But I scek clarification on what we mean by
““shall be informed” . Thank you.

THE CHAIRMAN: - ““Shall be informed of the
detention or restriction, the spouse or the next of
kin”’. Now, what Hon. Nekyon’s amendment i
saying is leaving it open, the method of information
is notrestricted. That 1s how [understand it anyway-

MR. LUBEGA: Mr, Chairman, this is precxsel}’
what I mean. The method of information was not
restricted in the amendment moved by Hon. Nekyon-
I think 1t will be too much to expect service on 2
person, when even i legal practice, as I have
mentioned before, they have all sorts of problems
which have let the service of summons to be served
not always on the person. Substituted services have
been used and n supporting the amendment of the
Hon. Nekyon, | also understand. My interpretation
is that the service can be communicated or rather the
nformation can be communicated in various ways
which may be available to the arresting officer. This
is including also substituted service and even radio
Thank you very much.

MR. LUBOWA: I support the amendment moved
byHon. Nekyon, for the fact that it is very important
we put a time limit.” | would imagine a situation
whereby perhaps, the NRC Members put it in the
Statute to the CA that the constitution should b
completed as s0on as practicable. 1do not think the
Business Comnuttee would be now, looking for
methods of trving to sec how we A throu&,h the dung

by December. So, m this case, it 1s very important

that we put a time Limit of 48 hours and thereforé the
authorities will make it a point to ensure that, at least
those concerned are informed and there is acoesslb‘l
ity within the 48 hours. | am very much in suppon
of Hon. Nekvon.

THE CHAIRMAN: Hon. Chairman of Legal ai d

Drafting, you want to clanfy some thing for us?

PROF.KANYEIHAMBA: Thark you Mr. Chai’”
man. | am sockmg clarification. Because really:
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thought that the whole purpose of this is that the
spouseor the next ofkin should actually be informed.
Now, when you accept substitute scrvice like that,
people shall be informed on radio. or vou pin infor-
mation on property, then vou are allowing govemn-
ment even to make an announcement after mid-night
when everybody has gone to bed and they can prove
that they actually informed these people. That will
definitely defeat the whole purpose of this exercise.
So, Mr. Chairman, I wanted to find information. Is
the intention of the movers other than Hon. Wasswa
Lule's simply to put it in the constitution, or is it
desxgned to really inform relatives personally, so,
that they can go and sec the detained persons?
Secondly, Mr. Chairman -(Interruption)-

THE CHAIRMAN: But you see, you are seeking
clarification. Now, you are making an argument.

PROF.KANYEIHAMBA: Sir, what [ was going
to say is that, I wanted to seck information, because
the arguments that I have heard, seem to be dealing
with a normal situation. I thought that, Mr. Chair-
man, we are dealing with an emergency situation.
Where bridges have been broken, where these things
have happened. So, I wanted clarification from the
movers on those two points Mr. Chairman. I thank
you,

THE CHAIRMAN: I think rcally. we should not
waste any more time. Even the provision as it stands
today, it ddes not talk of personal service. It talks of
th? spouse-or the available next of kin of the person,
shall be informed of the detention.. Very much, like
the wording in this one. So, what we are doing now
is really splitting us. I think let us vote on it. Let us
vote on the motion by Hon. Nekyon to delete and
replace the one of Hon. Wasswa Lule in terms read
out. **The spouse or other available next of kin, of
the person restricted or detained, shall be informed
Ofthe detention or restriction andallowed access to
the person within 48 hours affer lhc announcement
Of the detention or resmcu(m | now put the

Question,
(Question put and agreed 10)

THE CHAIRMAN: What now has happened, (b)
has been repealed and replaced with the wording 1
have just read out There 15 now a proposed
alncndmem to(c). There is one amendment bv Hon.
Omara Atubo. Hon, Wasswa Lule. Hon. Medi
l\"&’“& Hon. Edward l\asolu Hon. Maxombo

and Col. Serwanga L wanga to amend paragraph (c)
by deleting the word **Thirty™. I do not know how.
Whether they intend to re-word it properly. There
was also a proposed amendment by Hon. Higiro, to
replace “Thirty”” with ““Twenty one”’, Now, that
being so, we start with one which seeks to delete
“Thirty days’” completely. Because if it does, there
1snoneed for us reducmg nothing to Twenty one.

MR. OMARA ATUBO: Thankyou Mr. Chair
man. Mr. Chairman, let me make an immediate
correction. We did not seck to delete completely
Clause (c) Article 71. In fact there is a corrected
version, Mr. Chairman, which goes together withthe
onewhlchwascuculatedycstcrday Itwas corrected
to 14 days. Mr. Chairman, itwould serve nopurpose
if we were to seek to delete completely 71 (c).

THE CHAIRMAN No, the one I have here does
not say so.

MR. OMARA ATURO: There is a corrected one,
Mr. Chairman. ~nterruption)-

THE CHAIRMAN: Which says, delete 30 days?

MR. ATUBO: No. There is another one, Mr.
Chairman, which talks of 14 days, corrected page
No. 31. They are all numbered 31 Mr, Chairman,

THE CHAIRMAN: The one I have had a full stop
after removing 30. Now, we proceed with the one of
Hon. Omara Atubo, which talks of replacing’ 30
days with 14, and l.flt passes, Hon. Higiro has no
need to move his, because it was talking of 21 days.

Sothat, if we take the lower figure, wedonotgoback
and take the higher figure.

MR. OMARA ATUBO: Mr. Chairman, the
purpose of 71 (c), speaks of not more than 30 days,
and it is for publication, notification and gazette and
soon. Mr. Chairman, we think that, 30 days is the
upper limut. The government gazette, as we know,
comes out everv week on Fnday. We think that, a
person who s detained, restncted under the provi-
sions of this urticle. the government should come up.
All that ve have been doing under the fundamental
nghts and freedoms 1s to give as limited time as
possible io the government. They have now talked
of from 72 hours, we'have come down to 48, there
were also provisions dealing with immediate infor-
mation, when a person is arrested.” So, Mr. Chair-
man, while we are aware that the government gazette
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comes every week, we are also trying to balance a
situation where a person may be arrested on a
Thursday and it is not possible for the government to
come up with publication the following day on a
Friday. So, the 14 days we have come up with isa
compromised version. There were those who were
talking of 7, others were talking of 21, but we believe
that within 14 days, the government should be able
to have a publication to inform the government
printer toset its machineand to have this government
gazette out and inform the public that certain people
“have becn detained.

~ Mr. Chairman, this is one of the checks on possible
abuse of himan rights, which I think is very impor-
tant for us to include. So, Mr. Chairman, [ beg to
‘move. Thank you. -

THE CHAIRMAN:Itis seconded,

MR. OMARA ATUBO: The motion is that, we
delete 30-days and insert 14 days.

THE CHAIRMAN: I havenot putthe question yet.
Let me put the question on 71 as amended. The
question is that 71 do stand part of the Draft
Constitution.

(Question put and agreed (o)

THE CHAIRMAN:Hon. Delegates, we have come
“to the end of today’s ume having done quite a
substantial amount of work and effected quite a
number of amendments. We shall proceed from
" there tomorrow.but before we adjourn, 1 think there
is a comimittee meeting of the Legal and Drafting.

MR.BEN WACHA: Mr. Chairman; Sir, we wanted
to deal with other amendments from 75 up to theend
of this Chapter. So if Members who have amend-
mentsonthis chapter couldmeetushereat3.15p.m.,
we will deal with the rest of the Chapter today so that
the House has sufficient amendments to deal with
from tomorrow. Thank you Mr. Chairman.

THE CHAIRMAN: Hon. Delegates, there is yet
another announcement but before we make that
announcement, can I make a proposition and this
announcement relates to the Rules and Orders com-
mittee. Hon. Members, you know that for the
reasons that need not be repeated, a vacancy was
created in the Membership of the Rules and Orders
Commuttee by the fact that Hon, George Masika h
ad to go back to the people and he was a Member of
that commuttee. Butnow having core back, I woul?
like to suggest that he goes back to the ror muttec
unless there are any strong objections.

MR. OMARA ATUBO: Mr. Chairmei, | would
like to announce that the Rules and Orders Commnuit-
tee wanted to meet today but because of submissions
we have had from Hon. Colleagues, we are unable
tomect and also because of some important conmmit-
ments i Parliament. 1 tunk the Minister 1s going 10
move some Motion and other Bills. So most Mem-
bers have come to me and said we should postpone
our meetng.  So, [ am first of all informing the
Members of the Rules and Orders Committee that
today’s meeting at 2.30 p.m. is being postponed. |
will inform you of another date. The second one 1S
that if any Member of this House has anything to do
witk: the issue on rules and orders and so on, we are
meeting in the course of next week. Please, give your
written opinion or oral to us as time goes on. Thank
you very much Mr. Chairman.

THE CHAIRMAN: Thank you. With those an-
nouncements, we come to the end of today’s pro-
ceedings and 1 adjourn the Constituent Assembly t0
tomorrow, 8.30 in the orming. Thank you. -

(The _Consu‘rzwm A‘ssvembly rose and ad/'ourhed
until Friday, 16th Sepember, 1994 at.8.30 a.m.)



