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THE CONSTITUENT ASSEMBLY

FRIDAY. 16TH SEPTMBER 1994
(The Assembly met ar 8.30 a.m. in the
International Conference Centre. Kampala.)
PRAYERS

(The Chairman, Hon. James Wapakhabido. in
the Chair).

The Assemblv was called o order
COMMUNICATION FROM THE CHAIR
THE CHAIRMAN: Hon. dclegates. 1 hadhopedtto
8ive a report regarding the meeting we had with the

BUSi{!CSS Committee this morning, but my remarks
are not readv.” So. [ intend to do that on Monday.

When we resume. We can now o to the next item.

‘REPORTS FROM COMMITTEES.

THE CHAIRMAN: Do wehave anv report from
the committees? Hon. Ben Wacha do vou haveany

f€port to make”

MR. CHANGO MACHYO: Point of order  Mr

hairman, item No. 2 is communication from the
Chairand vou told us vou had nothing totell us. Item
No 2.is your Commumication and vou have justtold
US vou will communicate on Monday. Item No 3. is
Statement by delegates. Now. how docs item No. 4.
Come before No. 3.

THE CHAIRMAN: No. the Chair has not given
Authority to any Member to make a statcment and
that bun,:, so. we do not neéd to go through' that
foutine, [f there is a statement to be made. itnormally

8Ctsto the Chair and the Member wishing to makeit. .

gets gt clcarcd before it is nndc ﬂm 1s what thL
ules say. Thank vou. ‘

MR BEN WACHA: Mr. Chammn as the House
Might have noticed. the new sheet for proposed
endments is not vet out. However. the Legatand
Draﬁmé Committee met vesterday and considered
90 Proposed Amendments from Article 72 to 83.
OW. as usual. we managed to convince movers of
Stveral Amendments to merge therr Amendments
With other movers and sponsor them jointly. In this
fespect. Hons. Dick Odur. Oncti-Batia. Ercsu.
ulany and Sam Engola. for example. who had
Similar Amendments regarding 76 (u). agreed to
€0sponsor their Amendments to remove the words'

Friday, 16th September, 1994,

"National Council of State” and replace it with
Parliament. Now, again as usual, we left open to
those delegates who were dissatisfied with our ad-
vise and explanations to procced and move their
proposed Amendments before the House. Now, the
end result. Mr. Chairman, is that, the new shect
which should be coming before the House shortly,
has six proposed Amendments to be considered by
the House in respect to Article 72 to 83. That Sir, is
our Report for this morning.

THE CHAIRMAN: Thank you. This means that
we can proceed to consider those which appear on

- the report dated 14th at paragraphs 36 and 37.

MR. BEN WACHA That is nght Sir and our
information is that, as far as Article 72 is conccmod, .
we should be having two different Amendments: one
by Wasswa Lule, as indicated on the sheet and
another onc which was discussed y csterday, by Hon.
Tibenio Okeny which secks to depart slightly from
the proposcd Amendment by Hon. Wasswa Lule.

THE CHAIRMAN: Is Hon. Leander Komakec in
posttion to present the amendment of Hon. - Tiberio
Okeny when we come to it, if he is not here? Hon.
dclegates. vou have heard the Report from the
Deputy Chairman of the Legal and Drafting Com-
ruttee. Hon. Ben Wacha. The other aspects of the
report will be coming as we go along, but when we
started on Monday, we had wisitors in the gallery
from Kampala Parents, who had come o see how |
vou determine their future. they came on Monday
and also we had a request that a second group comes
today So. in the gallery., we have another group of
voung Ugandans from Kampala Parents' School,
who have comc to join vou in Constxtutnon—makmg,
and sec how vou determine their future. And T w ould
like the House to .acknowlcdgc. their presence
(Applause) - and to welcome them to our today’s’
proceedings. You are welcome.

Now. we go to Article 72. On Article 72, there is a
proposed Amendment sponsored by Hon. Wasswa
Lule. I give the Floor to Hon. Wasswa Lule to move
the Amendment.

MR. WASSWA LULE (RubagaDivision North):
Mr Charman. we had agreed with Hon. Tiberio
Okeny to take his amendment in favour of mine. So,
I am dropping mine, but | am giving the text to Hon.
Komakcece to move the Amendment.
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THE CHAIRMAN: But do you have the write-
up; because I do not have a copy?

MR. WASSWA LULE: Unfortunately, Hon.
Okeny has just gone to get the write-up typed out.

THE CHAIRMAN: Ican sce him coming. Hon,
- Okeny, do you have a copy of the text you want to
present; sothat the Chair has the benefit of it as well?

' MR. TIBERIO OKENY' (Chua County): Thank
you, Mr. Chamrun I am, sorry for delaying the
House in getting the paper ready. Now, Mr. Chair-

" man, I pray this House to accept this Amendment to
Article 72 by deleting it and re-wording it in order to
provide for non derogation from nghts dunng the
period of emergency or operation. And it reads as
follows: ‘The existence ofastate ofemergency shall
not derogate the rights to life, the right not 10 be

tortured or subjected to cruel, inhuman or degrad-
ing treatment or punishment and the right 1o free-
dom of thought, conscience and religion or fair
trial as guaranteed by this Constitution’. Mr.

Chaurman, -(Interruption)-'

THE CHAIRMAN: You sgai‘d vou had onlv one
.copy, let me read it out. If passed, it 1s intended to
delete Article 72 which reads, “The existence of a

state of emergency shall not affect the enjoyment of

right ;t’by-hlgmdn.dignity, life or fair trial as guaran-
teed by this Constitution’. The proposed Amend-

‘ment would read: ‘The existence of a siate of

‘emergen;jz shall not a’erog‘até Jromthe right 1o life,
the right not be tortured.” or subjected to cruel

" inhuman or degrading treatment or punishment
and the right to freedom of thought, conscience and
religion or fair trial as guaranteed by this Consti-
tution'. That is the proposed Amendment by Hon.
Tiberio Okeny Atwoma and seconded, I presume by
Hon. Komakec and Hon.. Wasswa Lule - [ think
Members have taken the essence. Can Hon. Tiberio
Okeny. present his Amendment. Hon. Tiberio
Okeny, please. ‘

MR. TIBERIO OKENY: Mr. Chairman. as I said
earlieron, the purpose of seeking this Amendment to
this 'A;iicle‘ is merely to enishrine in our Constitution
a derogation clause not ta violate the rights of the
people; even if the country were under a state of
"emergency or dunng perhaps operations. certamn
righfgévo‘ft.he people should notbe derogated. So, M.,
Chaimhan, this is yet another véry important Motion
tointroduce a Clauscto safeguard possible abuses of

human rights in our Constitution, since the country
has had more than enough of its share of atrocities
done to the population of this country, during both
the state of cmergency and operations.

Uganda, being one of the Third World countries
whosc ‘leaders are vulnerable to temptations of
neocolonialism, has to perpetuate their ruthless ex-
ploitation of ignorance of our people and therefore,
to dominate over us. Mr. Chairman, when saying
this, 1 should not be nuisconstrucd as O’nIy meaning
our past colomal masters, no, [ am including some
ofournotorious local leaders who have stuck to guns
as the only means ofascending to powér and main-
tamnung themscelves or oneself in power for sclfish
ends. When doing this, many Lives had been lynched,
properties destroyed or looted and the country expe-
rienced unprecedented atrocities of untold suffering
under the cover of state of emergency or operations.
This, Mr. Chairman, is very fresh in our memory,
particularly the casc of 18 political leaders from the
North including myself, who were physically and
mentally tortured and suffered indignation in many
forms which continucs up todate, as we, the victims
have not as vet been paid due compensation for the
damages. although it was agreed to be settled out of
court. Let. therefore, Mr. Chairman, this august
House stand wamed ' that this can still be repeated
and is now operative in Acholi land as I speak now-

Leamestly. therefore, unplore this august House, t

tighten their belts to relieve the country of such

monstrous behaviour by passing this Motion.

Mr. Chairman. | think this Motion is within the ambit

+of all the provisions of International Convention and

Ithunk 1t will only be proper for this august House 10
endorse this. so that, we all should rest in peact-
When 1 say that there are some people who ar®
acquawnted with the “rest in peace” of the dead - *‘Let
his soul rest in peace™” - No, I mecan the L‘»Ol’POr""1
restng and mental resting when somebody is stil
alive. Mr. Chairman, by passing this Motion, W
shall certainly come to the map of the international
community that we are a country very much con”
cemed about our human rights and we will very
Jealously protect ity our Constitution.

Mr. Chaurman. with these few remarks, | hOPe,au the
Members whose freedom lies on a provision thhls

- kand. will certainly not hesitate to have this Motion

by making it past of the Constitution.  Thank yot:
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THE CHAIRMAN: Hon. dclegates, before we
begin debating the Motion I read out carlier, I do not
know whether copies have come through, but we
have to read it again. It is in thesc words: ‘The
existence of astate of emergency shall not derogate

Jrom the right to life, the right not to be tortired or

subject to cruel, inhuman or degrading treatment
or punishment and the right to freedom of thought,
conscience, and religion or fair trial as guaranteed
by this Constitution’. May be I could clarify one or
twothings so that we debate it knowmgly andthenwe
can proceed faster.

As ] said yesterday, Article 51, scts out rights and
then they are elaborated in that part of Chapter 5, up
to Article 69. Yesterday, we inserted a general
derogation clause which cnables Parliament during
normal times to be able to pass laws that derogate,
but only to the extent allowed by that derogation
clause. Then, we come to a situation of a state of
emergency which is envisaged under Article 129t0
be declared in accordance with procedures laid out
thefe. In that Article, particularly. Clauses (7) and
(8), they say that where a statc of emergency has been
declared, then Parliament has power to pass laws.
some of which would have the effect of suspending
the rights and freedoms guaranteed under Chapter 5.
But; article 72 is saying that evenif there is a state of
emefgmcy, and even if Parliament has been given
Powerto pass laws, Parliament should not pass laws
that would have the effect of permitting indignity to
the human being; treatment which s undignified: nor
should Parliament pass laws that would affect the
right to life or affect a fair trial. Thisis an exception.
50 that. even duning state of emergency. Parliament
cannot have those powers. That is my understand-
lng. ‘ .
Now. Hon. Tiberio Atwoma is. | think. elaborating
on some of these. like for instance, the existence of 2
state of emergency shall not affect the enjoyment of
the nght to human digmity. That could bea summary
of'saving. there should be no cruel. mhuman or
dezgl‘admg3 y treatment or pumshmt,nt In other words.
heis being more detailed. except that he has brought
In also, the other nghts. like conscience. religon.
U’OUU“ and soon I thought. mavbe. I should make
My understanding clear to the Members. so that we
llmlt the extent of debate on thls mattcr.

HOll Charrman of Legal and Drafting (0“‘““““
would like to obtain a clarification - or do vou want
to clanfi? Which onc” That 1s on behalf of the

Comnuttee,

PROF. KANYEIHAMBA: Thank you,.
Mr.Chairman. The Legal and Drafting Committee,
Sir, had no problem with this Amendment, except,
thatwe agrwdmthccontenmhtchhasnowchanged
Mr. Chairman, the idea is, as you have very ably put
it, that we are trying to.protect in this section, nghts
which we should callabsolute rights. Inother words,
rights which can never be affected in any circum-
stances, even if there is a state of emergency. And we'
had enumerated them and agreed with Hon, Okeny, -
that some of these which he has included, actually
cannot be accorded that nght. We had enumerated
the nght to human dignity, fair trial, freedom from
torture, freedom from inhuman and degrading treat-
ment - those we discussed with him and we said,
those could be accorded that. However, if you
include the right to life, we have already passed an
Amendment which allows punishment - a death
pumishment. Therefore, it cannot be absolute. -

Secondly, on the issue 'o_f rcligion. Sometimes con-
flict in religion is the cause of the conflictand it may
be necessary for examplc toroundup people who are
so fanatical that they are trying todistu rbthe country
- that cannot really be absolute. So, we are a bit
concemed, that having agreed with hun he has gone
back to the onginal proposal and included rights and
freedoms which cannot really be absolute. Theones -
that we agreed with, htm are the ones that we have
enumerated and we have no problem with "him
moving that, but when you include nights which we
have alrcady passed, clauses which make them
conditional, then they cannot be included in this
Section, Sir; because that will be a contradiction.
That is the clarification. I wanted to make, Sir, that
we should. if we are to pass this law and for me, I
supportit, we should confine it to the rights whichall
other people know to be absolute, these cannot be
affected by emergency. These are rights which we
cannot derogate from. But if we mix with them with
others. which we have already derogated and which
are covered by other clauses of derogation, then we
are reallv not achieving the purpose which the
honourable Mover had intended. 1 thank you Str

THE CHAIRMAN Yes. but did you seck to

1nclude the question of right to life? | thought ng,ht to
~Iifc 1s alrcady in the text as it is. éven bcfore Hon..

Tibeno At\\oma bnngs it [ thought they were
saying. that vou cannot say that Parliament can pass
alaw that removes the nght tolife. Itis a fundamen-
tal nght. There arc limited arcas in which life may be
prejudiced.
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'PROF. KANYEIHAMBA: My Chanman, at thc
momcnt we d1d not abolish caprtal punishment.
‘Therefore Parliament can pass a law that for the
commrssron of a certain offence, your life can be
forferted Thercfore, that law will make that right
not absolute, Sir. This is the point we are making.

' THE CHAIRMAN: Butl thoughtthatthisistrying
to restrict the capacity of Parliament to pass laws
during states of emergency that would be draconian
with relationtolife. Eveninarticle 72 it is quite clear,
but the additions as far as I can see, are only in the
field of ‘thought, conscience and religion”. Other-

‘wise, the right to a fair trial, the right to dignity, and
the right to life are in article 72.

I would like to ask Hon. Tiberio Atwoma, whether
he intends to continue with the Motion as it is, given
the explanation by the Chairman of Legal and
* Drafting Comnuttee. Because, 1 thunk the difficulty
they werehaving withthe reference toreligionis that
the declaration of a state qf cmergency might wself
havearjsen frof some religious conflicts. Now, how
doyou handleasituation likethatone? Hon. Atwoma.
plea.se;‘

MR. TIBERIO OKENY: I am very much obliged
to the explanation given by the Chairman of the
Legal and Drafting Committee and your explana-
tion. My problem this moming with the technical
drafting committee was, the paper which was never
out in time: so [ preferred to read what I had before
me. So, that advice is well taken that those parts that
‘were given to be the subject matter of the declaring
emergency, like religion may bring controversy.
With this explanation. I concur. -(Applause)-

MR. WASSWA LULE: Mr. Chairmian. itisunfor-
tunate that at the time when they discussed this
. proposed amendment in the Legal and Drafting
Cornmuttee. [ was not there. but we had agreed with
Hon Okeny s text. I do not believe that you can
arrest people on grounds of. discrimination but vou
can arrest them or detain thern because of mamntan-
ing order So. the objective of apprehending people
is not the fact that they all comie from one religion or
one tribe but becausc therc1 15 need to mawntain order.
. So,ddo notthmk that conscience and religion should
be delewd In fact. on the'list. the Amendment as |
have got it, should also have protection from slavery
and servitude and | would like to move that we
include thosc two-on the list. Because that will mect
the international standards as Hon.  Okeny earlier
referred. So, I thuink we should leave the words.

“Il CHAIRMAN: Uu(l(lunk wearenot tube(hu

there. The Chainman of Legal and Drafting said in
s discussion wrth the committee, there was an

atiempt to convince. Hon. Tiberio ‘Atwoma that
some of these new inclusions could create a problem.

You seem not to agree, for instance, God forbid,

supposing there was a battle between the various
branches of Christianity - the Catholics and Protes-
tants who are not fewin Uganda - and there was @
state of emcrgency declared over Kampala because
of this fight. Don'’t you think that Parliament would
be justified to pass a law suspending their right t0
practice their religion for a while until the situation
had been sorted out? This is what I was tryingto look
at and thus, I think for Hon. Tiberio Okeny having
agreed that maybe this could creatca problun -You
do not seent to agree,

Now. what we arc,left with, 1s a situation which
should proceed as this, that Hon. Tiberio Atwoma
has moved a Motion, it was seconded, he is prepared
todelete certain parts of the matter that he had putin
the original one, because of ‘

the explanation given by the Chatrmag of the Legal
and Drafling Conunttee. Andif it creates a probient,
because vwe already had the Motion on the Floor, we

could proceed by formal amendment, so that we

debate the Amendiment but. | think, Hon, Wasswa
would like to include something more about “slavery
and servitude”. Now. we could start with removing

those which, 1f s0 agreed, seem to offend the provi-

sions of article 72 as 1t is now and then we can 5%
whether we take on the question of slavery and
servitude.  So. my advice is that, we proceed by

-formal Rules by way of Amendment because ther®
. 1s some kind of drsagu.ment between people who

are supposed to be sponsoring it together. Now. the
Chaur cannot move Motions. 1 think let us hear from
the Mover first.

MR. TIBERIO OKENY: Mr. Chairman. 35 !
appears. that probably Members are also interest
to have this discussed as onginally, drafted: of

‘course.’ taking into con.srdcratron the e\plana“on

given now before them. by the Legal and Drafting
Comnuttec. | would prefer that we proceed with it 25
ongmnally proposed. then if the Amendment as oY
havealrcady mentioned. that it should come forwar
todeleteor add - that will be up to the House: becaus®
it-has now become the property of the House.

THE CHAIRMAN: Thank you. [ agroewith yot
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PROF. KABWEGYERE (Igara County West):
Thank you, Mr. Chairman. I have listened to Hon.
Atwoma’s presentation, which I agree with and
share, stems from a mistrust of Government, be-
cause we have had bad Governments and we have
good reason now to mistrust them. But I would like
to look at the other side, where a state of emergency
is declared genuinely to solve a national problem.
We seem, all the time, to be thinking in terms of abad
Governmenit declaring a state of emergency which is
in the interest of that Government against the people.
So, I think that area must be clarified. That is qne.

Two, the only way to guarantee that the rights of the
citizens are not abused is true enough to have a
Constitution that defines how they should be enjoyed
but on the other hand, and more fundamentally, isto
make sure that you do not get a bad Government
which abuses those rights. So, in my opinion, Mr.
Chairman, the first ground is what has been pre-
sented by Hon. Kanyeihamba - a technical ground.
That is which says, that the amendment as proposed
now mixes the fundamental rights with what you
could call second generation rights. I think that one
is a clear ground on which to reject the amendment.

The second ground is that, the way it is phrased. itis
certainly clumsier. than article 72 as presented on

page 27. "1 think it is clumsy and we arc not here -

writing a book: we are trying to put something that
canbe quoted. Ifyou readarticle 72asitisnow, The
existence é/ a state of emergency shall not affect (he
enjoyment of the right 1o human digniy. life or /az:r
irial, as guaranteed by this Constitution’. A pn-
mary school kid likethe one listening now. could pick
itthere and then, But vou listentothis. Theexistence
of a state of emergency shall not derogate from the
rights to life. the rights not to be tortured or
subjected 1o cruel, inhuman or degrading treat-
ment or punishment or the rights (o _/'reedqm of
thought, conscious and religion or fair t(za( as
guaranteed by this Constinuion.  Now. 1t is a
mouthful and 1 think I would opposc their Amend-
ment, Not that 1 do not agree with the reasons given.
the reasons given are genuine. and we haveall agmpd
b““on the techmucal grounds and on the nature of its
formulation. Mr. Chairman. [ opposc the Amend-
Mment,

MR, KWERONDA RUHEMBA (Kajara
‘County):"ﬂmnk vou very much. Mr. Chmnnan
Mr. Chairman. | think Article 72. as wntten i the
Cbnsutumu. was mtended to protect the nghts spelt

out inarticle 54 which saysthat, ‘No person shall be
subjectedto any formof torture, cruel, inhuman, or
degrading treatmentor punishment ', Butarticle 72
does not stop there. It goes further and guarantees
right to life and fair trial, |

Mr. Chairman, the Amendment by Hon.. Tibero
Atwoma, is simply wordy, it is a bit clumsy and it is
not even easy to comprehend by the ordinary person.
Mr. Chairman, if we pass Hon. Tiberio’s Amend-
ment, I think we are likely to make it mote confused
and make it very difficult for the Govemment to-
operate during the state of emergency. Because as
you rightly put it, some religious affiliations could
insistongoing to Church whenthere is chaos ensuing
in that area where there is a problem and certainly,
emergencies are declared not because we like them,
but because there are certain conditions prevailing
which necessitate restricting the Movement of peo-
plewhichisintended to protect the lives of the people.
And Mr. Chairman, - unless we are intending to
frustrate future Governments, - but if we are not, I
think we should carry Article 72 as it stands in the
Draft Constitution because it is brief, it is precise and
it is even directing us to article 54 which is about
protection-of human rights. So, 1 would like to
opposeHon. Tiberio's Amendment onthose grounds,

MR. OWINY DOLLO (Agago County): Thank
you, Mr. Chairman, Mr. Chairman, 1 found the
argument by Hon. - Kabwegyere rather strange in
opposing Hon. Tiberio's proposed Amendment.
Mr. Chairman, I standtobe corrected. Wewoyld riot
be wasting time here today if all Governments were
made of angels. We legislate not for good govern-
ment, we legislate so that in the event of somebody
intending or seeking tocurtail the rights of the people,
then there are those legislations which can point out
such persons. When we legislate and allow Govern-
ments to declare a state of emergency, we know that
this state of emergency if they are declared in
accordance with the law, they are for the good Qf the
nation granted. But then, it should not mean whena
Government is allowed to declare a state of emer-
geney inthe interestof the nation. it can now go ahcad
andoperate in an area wherea state of emerjgency has
been declared with impunity. Definitely, there must
be some road blocks in the operations of Govern-
ment. : '

My quarrel with Tiberio’s Amendment. which is
partial. is that many of those things which Hon.
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Txbeno seeks to. add by form: of Amendment are
a.ctually covered by the phrase, ‘human dignity’.
‘Torture, cruelty and what have you, are covered by
the phrase ‘human dignity’. If we proceed to
enumerate torture, cruelty, and maybe three or four
of them, and seek to substitute them for the phrase,
‘human dignity’, then we run into the danger of
actually saying, anything outside the four words
does not amount to human dignity. Speakingasa
lawyers, I know inthe legislative interpretation there
is such a thing like ejusdem generis 1. all things or
birds of the same feather to use the comumon par-

So, 1 would prefer that we use ‘human dignity
instead of enumerating seven or six words; we retain
life, we retain fair trial and actually sce if there is

anything else left out.

Inmy mmd,, { think there is nothing which 1s left out.
I would partially oppose the Monon for those rea-
sons.

MR. RUZINDANA (Ruhama County); Mr. Chair-
man, I would like to support the original Article to
remain as it is, including the word, ‘life’. These
things which are being added will actually make the
Article less effective than the oniginal one by narrow-
ing the rights to which this Article applies. There-
fore, like the previous speaker, although there is
nothing wrong with these rights which have been
included by the Amendment, human dignity is much
wider than the rights that have been enumerated here
and it covers all of them. And unlike the Legal and
Drafting Committee, I think the right to life should be
protected during emergencies. In other times, there
is enoixg.h time for the courts to apply the legal

standardsand soon, butif we exclude the right to life -

in emergencxes we may licenseviolation of the right
to life, because the courts may not have time to
consider the other exceptions when lifé can be taken
away. - So, I think the right tolife should remain as
it is in.the original Article.

I would like to oppose the Amendment of Hon.
Atwqm:i because it narrows the protection of these
rights during emergencies. Thank you, Mr. Chair-

THE CHAIRMAN: Hon. Atwoma, areyoutrying
to respond or you want to assist the House?

MR. TIBERIO ATWOMA: Yes, Mr. Chairman,
I would like to respond in this form, that as I have

seen, the Chairman of the Legal and Drafting Com-
mittee camie to us here, and I will ask your, indulgénce
if you could suspend the debate on this; go to the
Legal and Drafting Committec. Because it was
technical aspect which has delayed the way how 1t
was to be worded as it was agreed in general
comumttee meeting,

THE CHAIRMAN: You see, Hon. Atwoma, we
have already spent some time debating it, but I think
the strongest reason against you, is the one advanced
by Hon.  Owiny-Dollo, that you aré inviting &
narrowing down of the rights which article 72, as it
1s, gives. Because of a vory technical rule in interpre-
tation of Statutes and Constitutions, when you enu-
merate, then the Courts will assume that you'have
said all you wanted to say and nothing else should b¢
said. Now, are we saying that human dignity is only
these? Or, there are other situations? Let us hear
clarification from Hon.- Member for Ayivu county.

MR: NYAI DICK (Ayivu county): Mr. Chair-
man, I ama little lost; because whereas I buy me}’
Dollo’sargument, article 72 says human dxgmty and
goes ahead to list life and fair trial. 1 am not so sure
that in law and in wnterpretation, that which is not
mentioned, may be derogated. In view of that, M.
Chairman, if you can help to clear my confusion, I
wguld beg that since there is already an apparent
mixup between the sponsors of the current propos
Amendment and our Legal and Drafting Committee
and whereas | think the House has agreed that there
is a seed of goodness'in this proposed Amendment,
although it 1s badly worded, at the moment, | would
pray, Mr. Chairman, that we allow this to go back

.and they re~consider it, and come out with a bettel

formulation. Because we may be throwing out the
baby 1n the dirty water.

THE CHAIRMAN: Hon. Okalcbo,'we should

. NOW come toa conclusxon soon.

MR. OKALEBO (Bukedea County): Mr. Chair”
man, there is nothing to refer back to the Legal a“d
Drafting Comnuttee on this subject. (App/cmu/

think the matter has been brought on to the surface
for us to decide now. and it is so clear that the
Amendment as proposed by Hon. Okeny Atwomé-
wishes to add. freedom of thought. conscience. and
religion’. Hon. Kanyeihamba has ably told us and
Tagree with him that these rights. the three named 3
not absolute and as explained by the Hon. Chail®
man. the same mav be the cause leading t0 &
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emergency or declaration of an emergency. So, we
cannot insist that this matter goes back to the Legal
and Drafting Commuttee for only adding these three
words which are well taken care of in the present
context of the Articleitself. The expression ‘human
dignity’ is not one single item; it is a sum total of
many other things and rights. So. this one I think
gives even a wider ground when it comes to interpre-
tation.

Therefore, Mr. Chairman, while |amsaying thatIdo
not support the Amendment, at the same time, I do
not support it going back to the Legal and Dmﬁing
Cormruttec Thank you, Mr. Chairman.

THE CHAIRMAN: Hon. ‘Delegates. lthmk we
have had ‘enough discussiont on this. I think letus
make a deciston, whether we retam what we have
or wetake Hon. Atwoma's proposition. Letmeput
the question,

(Question put and negatived)

THE CHAIRMAN:That was thc Amendment we
had on article 72. Now, I put the question on article
72, that article 72 as it is, stands part of the Draft
Constitution, ‘

(Question put and agreed (o).

THE CHAIRMAN: Thcrmsapropoqmon toamcnd
Article 73 by Hon. Leander Komakec, that 1s item
37 on the distributed report. dated 14th September.
I'will ask Hon. Komakec to present his Amendment.

MR. KOMAKEC LEANDER (Aruu County):
Thank you verv much. Mr. Chairman. This Amend-
ment is really-in line with- what we have alrt,ad\
Passed. with the exception that. the time that is given
for three months. when people are detained can'be
Teviewed. [ find three months which is over 90 days.
t0o long. And I think in throe months a lot could
happen; evidence can get lost. | think people who
May be innocent. who may not be dangerous to
society or therr liberty should not be restncted
Unficeessanly for as long as threc months. Mr.
Chairman. one of the reasons w hy T am proposmng
thus 15 that. 1t 1s envisaged that we shall havea review
commusson which will be permanent and we think if
there 1s a Commussion. which we hope will be passed
n thus House. operating and working full tme with
Pay from the Consolidated fund it should be able to
visit peoples whose ltberties have been FLS[ﬂCIbd
under the state of emergency

So, Iwouldlike to reduce the three months to 30 days
because there wall be full time people to do the work.
[ beg to move.

THE CHAIRMAN: Is that seconded? Hon.
Wagira, do you want to speak to this? "

MR. WAGIRA MOSES (Kibuku County): |
would like, Mr. Chairman, to support this Motion;

because when we look at life in detention, a minute
is almost a year and since we are considering
establishing a permanent Human Rights Commis--
sion to review the plight of these peopl‘e the shorter
the intervals to which these people have attention the
better for the person in detention. . Mr. Ch:nman,
you will realise that as the mover of the Motion did

_put it, it i very possible that evidence &cpecially‘

cvidence of torture may have disappeared in the
course of three months, if we make the periodsolong.
So, in order to safeguard all those interests and to see
that these people get regular attention, it is quite in
order Mr. Chairman, that one month is good enough
aninterval. Ibegto supportthe Motion. Thank you.

THE CHAIRMAN: Do we have to debate or we
pronounce ourselves on it? Let me put the question.
Motion by Hon. Leander Komakec, that Article 73,

Clause (1), be amended by deleting the words ap-
pearing in the last line, ‘three months 'and inserting
in their stead, thirty (30) days'. 1 put the question.

(Quesn‘on pu‘t and agreed ro). ‘

THE CHAIRMAN:Idonot scemto havcany othcr

“ Amendment on article 73, can I put the question on

article 73? What is the problem, Chmmmn of chai

and Draﬁmg, Commxttee"

AN HON. DELEGATE Itis an amcndment

THE CHAIRMAN : According to the documents
available to the . Chairman, there is only one
Amendment by Hon. - Leander Komaket,  Let us
hear from the Chairman of Legal and Drafting.

PROF. KANYEIHAMBA: Thank vou, Mr. Chair-
man. [ have had no opportunity to ‘receive the
Amendments circulated by the Technical Commit-

tee. Nevertheless. Tknow for sure, that there aretwo

Amendments which we approved on article 73 and
thereare quitc a numbgr later on. up'to the end of the
Chapter -1 am sorry. I came in a bit late, I do not
know whether any report has been circulated as to
what we approved. Secondly. there are two amend-
mients on article 73,
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THE CHAIRMAN: No, your Deputy did report
that some reports were coming and that there were
about six Amendments to the end of the Chapter.
That report has not arrived and so, it puts us in
difficulty, but I guess if we say there are two
Amendments and those who have sponsored them
are here, we can take the Amendments.

PROF. KANYEIHAMBA: One of them, Hon
Mayanja Abu, is here and he is one of those who has
~put in an Axﬁendmént, Sir

THE CHAIRMAN: Thedifficulty ofthe Chairnot
having the Amendments, is the question of our Rules
which direct us as to how to handle amendments if
they are on the same Article unless we have them; we
- may find that we undo what we have done. ButI can
see three Members wishing to move Amendments,
there is Hon. Mayombo. Fine, there are two other
Amendments; one by Hon. Omara Atubo and the
otheroneis by Hon. AbuMayanja and they are both
on separate clauses. So they create no problem and
I call upon on Hon. Omara Atubo to move his
Amendment which can be read out so that we all

know what is happening.

MR. OMARA ATUBO (Otuke County): Mr.

Chairman, my Amendment is on Article 73, Clause

(2). The operative sentence as it exists now says, ‘4
' per.i'on who is restricted or detained shall be af-
forded every possible facility’. Mr. Chairman, |
- seck to delete the words, “afforded every possible
Sacility'* and substitute it with permitted’.

“THE CHAIRMAN: Is that seconded before you
speak to it? Okay seconded by the honourable
Membeg for Ayivu. Go ahead..

MR. OMARA ATUBO: Mr. Chairman, it is my
strong conviction and belief that the words ‘afforded
everypossible facility ' could be subject toabuse and
to various interpretations. [ believe that what is
intended there, is that a person who is detained or
restricted, should in fact, be permitted to consult a
lawyer of his choice and should also be permitted to
appear in person. So, by using the words. ‘afforded
every possible facility’, the‘ executive or the person
whois restricted, may say, the possibility is not there.
the facility does not exist and therefore, the rights of
that person will definitely be abused. So, Mr.
Chairman, all I seek to do, is t6 ensure that a person
who i restricted or detained is actually permitted to
consult a lawyer of his chivice and is to appear in

person or by lawyer of his choice at the hearing or
review ofhis case. Thank you, Mr. Chairman, 1beg
to move.

THE CHAIRMAN: So, you are secking to delete
the‘words, afforded every possible facility’ and in
theirsteadinserttheword, ‘permitted’. Hon. Kabayo.

DR. KABAYO (Kassanda South): Thank you
very much, Mr. Chairman, My clarification is to the
mover of this proposed Amendment. 1 wonder ifhe
would consider including both meanings. In other
wordstosay, ‘shall be permitted andafforded every
possible facility’ because, 1 think that then the
persbn concerned will be assisted. The present mean-
g meludes pernussion 1o the person 1o consult a
lawyer; whereas permitted is rather open endéd.]
wonder if the Mover would consider inclusion of
both, permitted and afforded every possible facil-
ity". Thank you.

MR. OMARA ATUBO: Mr. Chairman, in fact,
the Attorney General had asked mie to use both words
toafforded every possible facility and permitted. So,
Taccept Mr. Chairman and I thank Hon. Kabayo for
that. Thank you.

THE CHAIRMAN:" Could you formulate it 50
;hat we move with ypu?

MR. OMARA ATUBO: So, the idea, Mr. -Chair-
man. 1s that the restricted or detained person shall be
aﬂ"ordeei every possible facility. That appears to be
a responsibility of the State in their interpretation,

- may be, but at the same time, the man also has his
'rights and if he requests, then he shall be permitted:

ms_ is the way [ see it. So, at the end of the word
facility, you can add the words “and permitted

(Interjections) The Lawyers are saying it should
start with the word “permitted” and then you continue
with the other one.

MR.MALINGA: I think it will be neater to say that
a person who 1s restricted or detained shall b€

‘permitted and afforded every possible facility 10

exercise the right he has been given - that is the
pemussion to consult a lawver of his own choice Of
to appear by an advocate. So, I would propose that
the Amendment should be that after ‘shall be " we 49
permutted and (inerruprion)

MR‘ MAYANJA ABU (Busujju County):‘ Mr.
Chamnan, [amin support but [ want to suggest 2
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further refinement in that it should be at his own
expense. Mr. Chairman, if you say that the State 1s
going to.meet the cost of this, the State may say we
cannot

THE CHAIRMAN: But I do not think that this is
saying that the State must pay for his lawyers but I
think they were looking at a situation where they may
have to put him in a vehicle and take him from one
place to another and it would be a State vehicle. Do
you want to charge him for the fucl?

MRS. KALEMA (Kiboga County East): Thank
you Mr. Chairman. Regarding this Amendment
(Interjections) 1 am speaking through a microphone
but my voice is affected by a virus. (Laughter)
THE CHAIRMAN: Order! Order! It 1s not a
laughing matter.

MRS. KALEMA: Mr. Chairman. I feel that IHiad
accepted the word “permutted” and I think this gives
a better meaning for the purpose of this Clause:
‘because, although 1 am nat a master of English -
afforded can mean two things. You can afford
sémeone an opportunity and you canafford someone
expenses. This is what I think. But if we nieed to say
two words. let us say perhaps permitted and ac-
corded.

THE CHAIRMAN: Yes. that is what the Amend-
ment 1s now.

You scc Hon. Omara Atubo moved that wedeleteall
the words that appear there. *afforded every possi-
hle facility " and insert the word “permitted” but was
corrected along the way and the last formulation was
by Hon. Malinga that ‘it should read. shall. be
permitted and afforded every pos: sible facilin:. So
that what vou are saying 1s- L\ﬂC[l\ what 1t 1s on the
F loor now,

MRS. KALEMA: Thank vou
man. put the question (Applause)

THE CHAIRMAN: It 'appears Ambassador

Kﬂténta Apuuli has something very new.

MR MTENTAAPUUL! (C. PDelegate) Thank
vou Mr. Chairman for alloving me to seek Clanfi-
cation and | am seeking Clarification from the Hon.
Abu Mayanja. By using the word afforded. 1 want
to be clear in my mund that 1n view of sub section (a)
10 consult a lawyer of his choice. .. if afforded

Then Mr Chaur- -

actually means that the statc is commutted to pay the
expenses, | would like to seek Clarification that
afforded is mandatory on the State. That is if you
detain me, I can sock a lawyer from New York or
Philadelphia and the State will pay'?

THE CHAIRMAN: That will be straining the
meaning but may be let us hear from Hon. Omara
Atubo, Hon. Malinga or from the Member for
Bussujju. Let us hear from Hon. Malinga.

MR. MALINGA: Thank you,Mr. Chairman. Ido
not think that we intend that the state should foot the
bill, the actual professional fees but rather that the
state should facilitate the detained person to have
access to his Lawyer. Like to send a message for his
Lawyer to come and meet him and when the Lawyer
has come, to give them a room where they can hold
ameaningful discussionto discuss howtopresent his
case to the Commussion. So, we are not saying that
the state should foot the bill but it should afford him
all possible opportunity to have access to his Law-
ver. I think thatis what the Hon. Member for Busujju
had invited us to do and the formulation which I have
proposed seeks to achieve just that. So, we are not
making it mandatory for the State to foot the bill of
your Boston based Lawyer or whatever but rather it
will afford you an opportunity to pass on a message
to him that you have a client here who wishes to
consult you and he wants you to assist him in
presentation of his case before the Human Rights
Comnussion. That is as far as the cost to the State
will goand whenhe arnves. he should be given every
opporturuty to se¢ you and to have a discussion with
vou sothatthe Lawyercantakei instructions from the
person who is detained. Thank you.

THE CHAIRMAN: And it Isa possnble facility.
The word s possible within the hands of the State to
cnable hum see his Lawyer. Itis not saying that the
State shall pay, but if it pays. fine, great. If they say
thev do not have the money, then it does not fall
within (hur possxbnlm [ think we' $hould pro-
nounce oursclvcs on this onc. The questnon isasa
Motion moved by Hon. Omara Atubo and modified

“along the way to read that - Clause (2) of article 73

should be amended in the first line by inserting the
words “permutted and” between “be’and “afforded”.
In other words to read. “..shall be permitted and
afforded every possible facilify... ", then the rest
remauns as it 1s. 1 put the question. '

(Question put and agreed tb)
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THE CHAIRMAN: There 1s another Amendment
onClause (3) by Hon Abu Mayanja You havethe

Floor.

MR. MAYANJA A. (Busu”u ‘County): " Thank
you very. much Mr. Chairman. Mr. Chairman, Ibeg
to move that clause (3) of Article 73, be amended by
removing the ﬁxll stop and adding the words, ‘and the
recommendanon of the Commission shall be bind-
ing". Can I'move, Mr. Chzurman? :

THE CHAIRMAN. Is it seconded? Yes, it is
seconded by Hon. Odur and many others. Yes, go

ahead.

MR. MAYANJA: Mr. Chairman, I have had
experience. In the past, there was provision for 2
tribunal which is now being substituted for by the
Human Rights Commission. But.under the existing
Law and under the existing Commission, there is a
provision for a tribunal chaired by a Judge of the
High Coun, appointed by the Chief Justice with
other members which has the power to review the
cases of persons. detained. So, Mr. Chairman, my
experience as.a practltmner has been that, whatever
recommexidatxon the tribunal makes of course they
are confidential, the governments in the past did not
seem to act upon such recommendations at all. And
yet Mr Chairman, the justification for not taking
such a person to be tried 1n 2 public court of law is
that, the evidence would, if it became public, affect
the security of the state. But there is no such

objection to the government bringing such evidence

to a tribunal which sits normally, if it so wishes, in
private. Consequently, if an independent Commis-
sion - The Uganda Human Rights Commission, has
been given all the evidence which the govemment
pOssesses but it decides to recommend that it is no
longer reasonably justifiable to continue to defend
such a person in the interests of the security of the
state, then that recommendation should be binding
and tlus AsSembly should S0 provnde

Mr Chmmmn Iam grateful my Leamed Friend
has just showh 2 andthat, ‘under the existin g[aw the
provision, says that authomyshall not be obliged to
act ih accora’ance with any such recommenda-
nons Now we want to reverse that position to say
that ‘In future, Uganda Human Rights Commission
will be ari independent Commission of eminent
persons appomted as they will be provided for in the
Constitution.” Thegovernment should be required to
provide those people withthe evidence that they have

and thcy have got good g grdunds why such a man is
a security risk and why he should be removed from
socxety But if that Comnussion, withheld the
evidence and says that the man should be released,
then, the man must be released. Otherwise, the fears
which hzive been expressed and echoed in many:.
corners of this Assembly and outside, that. people
maybe detained because they are politically undesir-,
able or because they are political risks or because
they are not liked by people; or because they have
wrong types of hair-cut and all sorts of reasons like
that, these fears would then be set at rest. Thereis no’
danger that this would affect the security of the state
because, as [ said, we can and we should trust the
independent Uganda Human Rights Commission to
be fully aware of the interests of State security and
to be able to arbiter between those interests and the
wmterests of liberty and if they should pronounce
themselves in favour of liberty, the man or woman
should be set at liberty,. 'Mr. Chairman, 1 beg to
move.

THE CHAIRMAN: You have heard the Motion as
mov_ed.‘ There is a Member seeking Clarification.
MR. KATUREEBE ' (Bunyaruguru County):

Point: of Clarification. 1 seek Clarification from the
Mover. This Clause has two aspects. The Uganda
Human Rights Commission may recommend the
release of a person, in \amch case | can understand
its decision binding but it may also uphold that this
person continues to be detained. Now, in the event
that the person is aggrievéd by that decision of the
Uganda Human Rights Commission, does this seek
to prevent him from appealing to court? Are W¢
trymg to forestall the courts from hearing appeals
arising from decisions of the Uganda Human Rights
Commission? And I am secking this Clarification in
view also of what is contained in the next Article W&
are coming to article 75 (1), which says that, any
person who claims that a fundamental nght of
freedom has been abused may appeal to a court of

‘competent:jurisdiction. Could I get Clarification
from the Hon. Mover as to whether we are trying 10

say courts may Not enquire into decisions of th?
Uganda Hiiman Rights Commission? ‘

'MR.MAYANJA A: Mr. Chairman. | think that the

position being put by my Learned Friend. the Memr
ber for Bunyaruguru is'misconceived. First of all.
there 1s no protubition on the government to releasé
people detamed under a state of emergency any t“""’
they wish. Thev do not have to do so on the
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recommendation of a tribunal. The tribunal is
protective, is a shield; it is not a-sword. They can
release anybody at any time, if thev consider that he
is no longer a secunity risk. So, I do not see how the
recommendation works. if they say that we do not
still think that he should be released, but if the
government thinks that he should be released; or if it
{mjght even think so on' political grounds there is
‘ nothing toprevent the government from releasing the
© person: Thcrefore without prqudlcmg, my Learncd
- is an eminent Lawyer, hé may have to suggest some
refinements so that we can make this better. All that
Tam pleading for is that there should be an obligation
on the government to rclease a person detained if the
independent Uganda Human Rights Commission so
rccommends

MR. LIIGA (Buvuma Islands): Thank you, Mr.
Chairman. | would like to support the Proposed
Amendment. Very often, as wehave scen in the past,
lots of monies is spent on these Commissions, and
after they have done their work, they present their
recommendations; and the government more often
‘thannot, sits on those recommendations. Now, inthe
case of a human being having been fully investigated
by the Human Rights Commission and the recom-
'mendation is that, either the man be relcased or he
faces the full force of the law. whichever way the
» Commission finds, it will not be in the interest of
~ anybody, not cven the state to refuse to adhere to the
recommendations as given by the Commussion. In
any case, if we refuse the Commission to effect its
decisions, we shall be weakening the body m1d inthe
publiceye it will be as good as useless. I donot know
whether Hon.  Ssckandi is around. He is either
Secretary or something to the Commussion chaired
by Justice Odoki butall their reccommendations have
never been effected, if 'any. It scems it was an
exercise in fidelity in that respect. -(Inferjections)-

Mr. Chairman, I am corrected that the report has not
been published but my fears are that, even if it is
published, it will be overtaken by cvents and nothing
will be achieved from it. 1. thercfore, second this
Proposcd Amendment by Hon. Abu Bakar Mayanja,
sothat they will make it ari obligation on government

to make sure that they submit the recommendations

of the Human Rights Commission. - Thank you

Mr.Chairman.

MR. ODUR (Dokolo County) Thank you Mr.
Chairman. | am secking Clarification with regard to
‘this Amendment. Would itapply toall other recom-

mendations of the Commussion? For example, if we
couldlook atarticle 77 (d) - could that beapplicable? -
I want the Mover to clarify that to me, please.

THE CHATRMAN: Okay, Ithink they will clarify
as we along. Hon. Ndege, did you want to say
something? '

MR. NDEGE (Luuka County): In" my opinion, I
support the Amendment by Hon, Mayanja Many
times we set up Commissions or other bodies and
they become ineffective and in this case, the Uganda
Human Rights Commission would be ineffective if
it 1s Just going to write papers and their recommen-
dations are just thrown in the dust bin, So, 1 think
later on it is clear that even the Human Rights
Commission is given some judicial powers as a
court. Thisis specifically in connection with Section
73. I donot think that it affects article 77. So, after
reviewing the cases, and they can say yes or no, I
think that whatever they recommend is binding. And
maybe just to improve on the senterice, I think we
should say that instead of having the full stop.we can
say that “The Commission may recommend the
release of that person which shall be binding or
uphold the grounds of his restriction or detention’, [
think that will be a bit shorter andclearer. So, really,

if we donot give them the mdcpcndenoe and if we do

not respect their decision, then we can s well do
without the section. Everybody. has his expectations,
only to be ignored, then they appeal thaybe to the
IGG and another person. Letusbeclear, Either, we
say the recommendations are binding or they do not
make any recommendations at all Thatis iny view.

MR. MUSUMBA(Buzaaya County): Thank you
Mr. Chairman. The concern raised by the Hon.
Member for Busujju, is to me a very fundamental
concern. Fundamental, in the sense that it raises the
major question of what powers should the Human
Rights Commission have? Mr. Chairman, for your
records and information, I too, am a. Lawyer. So, I
have been looking at this and [ have noticed that: (1)
Mention is made of the Human Rights Commission
inarticle 73. But the Human Rights Commission as
a Commission, is in fact, to be established in the
subsequent Articles. Would it not be better, Mr.
Chairman, if we considered the matter of the sub-
stantive powers and the effect of the, ﬁndmgs of the
Commission generally under Articles 76, so that it
binds orit covers any findings that. they make as a
Commussion, mcludmg, y that v\hlch is being raised in
article 73,
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Mr. Chairman, it is my belief that this makes the
work tidy. 'Any reference to a decision by Human
Rights Commission will have to be understood as
such, as awhole, its effects and powers inthe Laws

of Uganda. Thank you very much.

MR. OLWA (Kole County): Thank you, Mr.
Chairman. Mr. Chairman, I would like to support
the Amendment as proposed by Hon. Member for
Busujju. Here we are talking about the rights that a
person has under a state of emergency. During
emergency, govemmentis so busy doing other things
that they sometimes forget about the rights of the
peoplethey, have closedup. So, the right people who
might have the time - I think it is the Human Rights
Commission. So, ifthey have reviewed the case and
theyhave found that this case deserves taking action,
I think the dccx,smn which they have taken should be
unplemcnwd Because at that point there will be no
other person, ho other body actually who will have
the time to solve this problem. The view expressed
that these proposals have come premature, in my
view, may not be true because I think this provision
is taken practically during the time of emergency and

not during any other time. I, therefore, think that it .

is the right place and other Amendments should be
included, Mr. Chairman. Thank you very much.

MR. MULENGA (Democratic Party Delegate):
Thank you, Mr. Chairman. .also support the
PropésedlAlmendment by Hon. Mayanja and I do
not need to add to the reasons that have already been
ably put by Hon. Delegates but'[ would like to
answer two queries raised. One; is that, this should
betransferredtotheArtxcles dealmg W1ththe Uganda
Human Rights Comuussion. . I think that is not
appropna.te Th.\s Proposed Arm:ndment and what
1tlsammdmg15dealmgmdlsecnononhumannghts
and freedoms’ dunng astateof € emergency. Thisisa

section about emergency and it ;s provxdmg, what the
Human Rights ‘Commission can do and should do
dunng that penod

The other point that was raised by Hon. Katureebe
which I'initially sympathized with, I think can be
answgred in this form: That. the Human Rights
Commission reviews a case of an individual who is
detained. Ifit decides or recommends that he should
be released, then the Amendment is saying that that
should be complied with. It will be binding on
government or the detaining authority, if it should
decide or recommend that he should continue to be
detained. Hon. Katureebe was wondering whether
that would deprive kim of the right to go to Court -

I think it does not. There are two things: (1) The
Commission will review again the following months
and the months after. But the right of the individual
to go to Court is not stopped, n my view. So, Mr.
Chairman, I beg to support the Amendment.

MR. KAWERE (Mukono County North): Thank
you Mr. Chairman. I beg to support the Amendment
suggested by Hon. Abu Mayanja and my contribu-
tion is that, I wish to add to what he said. That the
introduction of this Human Rights Commission is a
step forward towards the assistance rendered to
detainées. When we were with Hon. Abu Mayanja
in Luzira in 1970, there was a mockery of court.
Whereby a Judge of the High Court was cver
imported to Luzira Upper Prison to review cases o'f
people who had been there for three months.- 1 say it
as a mockery because so many times we appeared
before 'this Judge and no recommendations were
made. - | remember my own detention was result of
a senior court that was held by a judge of the High
Courtand I went in to d«.ﬁ,ud Benedicto Kjwanuka
Thus was the causc for my detention. Also Ssendege
was detained for a similar reason and we were kept
in Upper Prison for eight months. So, when this
Human Rights Commission starts reviewing cases,
as [ said, this is a step forward. 1 encourage it; |
support it and it must be upheld. Thank you Mr.
Chairman. 1 beg to move. (Applause)

MRS. OGWAL (Lira Municipality): Point of
Clarification. Mr. Chairman, 1 am secking Clarifi-

cation from the Mover, Considering the fact that
Article 72 allows the detained personor the restricted

person the right to fair trial. Now, what would

happenif the findings of the Human Rights Commls'
SION runs counter to that of the Court?

MR. MAYANJA: Mr. Chairman, | may not pos*

- sess all the wisdom to meet ¢ every eventuality but you

see that if Article 72 i§ applied, then the whole
question that we have been discussing in all these
Articles would not arise. We are now debating
things because we think that will be a situation
during emergency or when Uganda is at war when
thereare laws which allow people to be tried without
going 1o courts,

THE CHAIRMAN: Not to be tried but to be held-
Is it? To be held without going to court?

MR.MAYANJA: Yes, tobcheld. Becausearticle
70 says that, ‘An Act of Parliament shall not be
takento contravene the ri ‘ghts and freedoms granteé
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in this Chapter, if that Act authorises the takmg of
measures that are reasonably Justifiable for deal-
ing with a state of emergency . Now, this one may
talk about a right to fair trial but the derogation is in
article 70 and it will depend on the Act of Parliament.
If the Act of Parliament is upheld and it allows, we
are all legislating here or making a Constitution to
provide for people who are dctained without trial.
So, there is no question of appealing from a decision
of the Human Rights Commission to the High Court
as I understand it but maybe my undcrstandmg is
defective, Mr. Chairman. ‘

THE CHAIRMAN: No, if I may, I think the point
isarticle 72 is saying that, Parliament should not take
a state of emergency as an excuse to remove the
peoples’ right to a fair trial. That is what it is saying.
It is enumerating those rights and freedoms, which
even if thefe is a state of emergency, Parliament has
no right to remove, by passing laws which remove
the right to a fair trial and to proper treatment
befitting a human being. The other one is saying that
inevent that you have not been takento court because
of your detention during the State of Emergency, the
following should apply to you. One of them is that,
you should be visited regularly by the Human Rights
Commission and review your case purcly on the
detention aspect. But should you be taken to court,
then rules of fairtrial should not be prejudiced merely
because there is a state of cmergency. That is how I
reaqd the two. ‘

MR.SEKWEYAMA (MawokotaSouth) ’I'hank
You Mr. Chairman. I would also like to come in to
support the Motion, first of all, on the grounds'that
Hon. Kawere has already given that we should not
make this Commission a toothless bulldog. Iremem-
berthe period Mr. Kawere referred to, I used to work
with a judge who was given the responsibility  to
Feview cases of detainees and many times he would
rocommend - their release and he was so disgusted
that no single case that was recommended was
feacted to positively by the govenment. Conse-
quently, the judges ceased to accept to carry out that
function to the extent that throughout the eighties
(1980s) when resort tothe same practice was revived
bythe powers, almost all High Court Judges declined
to offer themselves to serve as reviewers of those
cases. Because they knew that the exercise would not
render any uscful purpose.

So,Mr. Chairman, I think the provision that is being
added to this Clause is very important so that when

rather hazy way in. which hon,

actually the people appointed on Commission are
appointed because of their integrity, we should then,
take their recommendations scriously and they should
be binding. Thank you Mr. Chairman.

THE CHAIRMAN: Do we think we. can have
anything new added to the discussions? I know what
Clarification means, sometimes. Let usask Profes-
sor to see what he thinks too.

PROF. NSIBAMBI (Presidential Nominee):
Thank you Mr. Chaiman. I would also like to
support this Motion in the sense that one facilitator
of democracy is really the creation of centres which
enjoy some autonomy. Because then they act as
checks and balances and I would add that, ; inview of
this positive move, when we consider article 76, the
mode of appointing this Commission will also be
important. - If you read Article 76, Clause 2, this
Commission is appointed by the President with the
approval of the National Council of State, There-
fore, thereisa problemthere namely: that it: mightnot
have the necessary autonomy and when it lacks that
autonomy and its decision is binding, then there
might be a problem.

Therefore, a necessary condition of buttressing the
positive move, is to ensure that when this Commis-
sion is appointed it requires the endorsement of the
National Legislature; sothat we have a two-pronged
approachand we assist this positive moye. I'support
it. -

THE CHAIRMAN: Hon. Nabudere, dld you want
to have something clanﬁed'7 : '

PROF. NABUDERE No, I was also raising
matters to be clarified further because i in view of
yesterday’s debate and in view of Article 7 and the
Abu Mayanja
handled the issuc which Cecilia Ogwal raised, the
issue of the effect of the power of the ordinary courts
provided for inarticle 72. There s a further problem
posed by the Article we passed already last week.
Thatisin Article 53, Clause (7), whichgives the right
of habeas corpus to any person. The exception
which was provided of it being removed during the
state of emergency was in fact voted out by this
Assembly. So, wenow haveactually three situations
in which a person can be released or ordered to be
released 1.e. by government itself on its own Act, if
they consider the person no longer a threat to Law
and Order. :
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Secondly, the situation where the Human Rights
Court orders such a personto bereleased, I welcome
Hon. Abu. Mayanja’s Amendment to that effect,
that such order should be binding. But now we have
the situation where the person can be brought before
theHigh Court onawritof Habeas Corpus andwhat
is the'effect of that person being brought before the
‘ urt" Because when a personis brought before the
court under-a writ of Habeas Corpus, it is normally
on the basxs that the person holding that person will
be required to show cause, why that person should
not be released. Now, 1n the course of that person
bemg brought before the courts.under this writ of
| Habeas Corpus, there could arise a situation where
the court orders that the person held, i in their view,
according to Lhc only rules or according to the Act of
- Parliament which is there, which may be passed in
this respect, does not qualify this person to be held in
detention. What would be the effect of sucha ruling?
In fact, we are not quite clear whether the right to fair
tnial is in fact, guaranteed.

We have actually a situation which we have created
for ourselves in passing contradictory Articles and I
think we may have to review this situation at a Jater
- stage. There is a contradiction between Article 71
and 'Article 72 and the earlier Article of Habeas
Corpus which we passed laSt week.

MR AWOR] (Samm Bugwe North) Point of
Clarification. Iwas just seekmg clanfication espe-
cially this will be directed to Legal and Drafting
Commmee We have talked about the state of
- emergency detention and whiat you cannot do under
a state of emergency for human rights purposes. But
Mr. Chairman, what is the concise description of
‘state-of emergency?” This could be security; this
could be natura] disaster: it could be a mulitary
operanon I have noted on a number of occasions
where you could use mulitary operation procedures,
‘soactually amounting toa state of emergency. | was
secking clarification particularly on article 70, arti-
cle 71 and what we are discussing at the moment.
Could we have a concise description of a state of
emergency so that we know what to minus and what

- to'add?

THE CHAJ'RMAN: We shall-come to that.

MR. AWORI But weare descnbmg lteven before |

we haVe come, to it.

THE CHAIRMAN: No, we are not describing it
here. T

MR. AWORI: What wecandoand what we cannot
do.

THE CHAIRMAN: What this onc is saying is
that- there 1s in article 129 room for declaration of
astate of emergency in certain circumstances. Now,
this one is dealing with human rights and saying,
should you, by virtue of a declaration of a staté of
cmerbency find yoursclfin custody, then the follow-
ing procedures shall: apply in relation m you. Be-
cause the cffeet of a state of emergency, one of them
wouldbetosuspend these other rights which we have
been providing in Chapter 5 and in case they are
suspended or you find yourself in custody then the
following should be the procedure that should apply
to you. But should they take you to court, you should
be afforded a fair tnal. Parliament should not
mterfere with 1t because of the existence of a state
of emergency when you are taken to court, be it
ansing from your conduct or any other situation.

MR. AWORI: So, that leaves the door open for
revisiting tus particular -(Interruption)

THE CHAIRMAN: If for instance we come 0
aiticle 129 and reject it, then of course, this falls by
the wayside. So, there is still room for redrafting the
whole thing. If we come to the state of emergency
provisions in article 129 and say no, there shall be
none, then of course. - or if we amend it drastically
SO as 1o affect these other provisions’ - then that
becomes a drafting mattu

MR. ODOY ASOKA (West Budama North):
Thank you Mr. Chairman. 1 would like to support
the Amendment by Hon. Mayanja Abu and would
like to request for his indulgence and add one or twoO
wards to his Amendment if he would consider it. |
would like to take up from where he amended to say-
L.and the recommendation of the Commission
shall be binding "and my addition is: '...and actio’
able by Court in redressing contrary action O
inaction by relevant authority. ' 1 am looking at 2
situation where the Commission may make arecom”
mendation and the relevant authority may not wish
to take any action uy agreement with the recommen”
dation and | am secking the possnblhty whether W¢
could not put here a proviso so that it can help the
sttuation. The relevant authority could be taken (0

court in order to comply with the Comxmslen s

recommendatlon Th,zmk you Mr. CMrman

THE CHAIRMAN: Byt | t.houg,ht that -once W

grant that right, and make it binding, thatalo“els
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sufficient: It can be picked up.in other situations so
that you can go to court to enforce it. It becomes
enforceable. Wedonothave tosay that, unless other
Munbua have got a difTerent vicw

LT.‘COL. KIIZA BESIGYE (NRA Delegate):
Thank'you, Mr. Chairman. [ am also first of all, -

adding myvoice tothose whoare expressing concern,

about the inconsistency. What I seem to pick from:

article 72 is that even under a state of emergency, the
liberty of an individual is only regulated by what we
Passed in article 53 - I think, that there will be no
alteration inthe liberty of an individual even inastate
of emergency in as far as getting fair trial is
concerned.  Which means that even in a state of
smergency, a persen must be in court within 48
hours. Ifhe is not released within 360 days, he must
order his releasc and so on and so forth, which
therefore, makes it difficult to see in which circum-

stancearticle 73 will be applying. But Ithink, maybe
the Legal and Drafting Committee and the Technical
COmmmoe will advise on that. _

Ifthere is need for detention outside the provisions of
the ordinary rights we provided in a state of emer-

geney, then Mr. Chairman, I would support article.
73 with the Amendment of Hon. Abu. But maybe, .

nstead of saying that, the Human Rights Commis-

$ion may recommend and the recommendation will

be binding or whatever, to give the Human Rights
Commission express authority to order release so
that it says: ‘On a review of the case, the Human
Rights Commission may order the release of that
Person or uphold the grounds of his restriction’.

So, that once they order the release, it is like court
becaUSC we are giving it powers of the court actually
10 review the case; to listen torevidence from the
govemnment and from the detairied person; and take
3 decision. And I think once that decision is taken, I
Would rather we give them express authority to order
Ielease rather than recommend and have the recom-
Mendations binding, I thank you Mr. Chairman.

MR, MAYA_NJA A:Mr. Chainmman, Twould grate-
ﬁ‘u}’ accept that Amendment. (App/allﬁ'c) ‘

THE CHAIRMAN Could it bc properly formu-
lated 5o that we now pronounice oursclves on that
fomulation? Could Hon. Doctor Kiiza Besigye

Tepeat his formulation?

MR. MAYANJA: Mr. Chairman, it is really the
Substitution of the word order so that it reads on

review of the case, the Uganda Humén Rights
Commission may order the release of that person

~ or uphold the ground of his restriction or deten- -

tion'

THE CHAIRMAN: Now, can I propose that we
put the question. You have heard the formulatlon
I now put the questlon ‘

(Quesn‘on put and agreed to)
THE CHAIRMAN: Now, let us pronounce our-
selves on article 73. The question is that Article 73,
as amended, do stand part of the Draft Constitution.
(Question put-and agreed to)

THE CHAIRMAN: Now, Hon. Delegates, a

- number of papers have been coming in. I do not see

any Amendment toarticle 74. Isthere any?l will put
the question - Hon. Zziwa George.

- MR. ZZIWA G. (Kawempe Dmsnon North)

Thank you, Mr. Chalrman [just wanted tomove a
small Amcndment from the Floor on artlcle 74 (a).

THE CHAIRMAN 'Ihen we have a problcm, but
let us hear you.

MR. ZZIWA: 1t is a small one. article 74 (@) says
that, The number of persons restricted or de-
tained...’ - 1t says, ‘shall make a report to Parlia-
ment in respect of - to give ‘the number of detain-
ees”. And Mr. Chairman, as you probably know,
what is important to a detainee is the state of his
health and Mr. Chairman, I would like to move a
small Amendment by saying that: ‘A report as to the
state of the health of the detainees should also be

+ given, certified by an independent doctor’ Iwould

beg to move Mr. Chamnan

THE CHAIRMAN: Do you thmk that should
come form the Minister or it should come from the

’ Human Rights Commlssxon'? Which one would be ‘4

better on that one? You see, the Minister can come
and give statistics but (Inrerrupnon) Hon Omara -

a Atubo did you (]merrupnon)

MR. OMARA ATUBO Mr. Chairman, actually -
Hon, Zziwais very correct and Mr. Chairman what
you have said is really what I was going to say. That
if you get a shrewd Minister and a tricky one, he will
come to the Parliament and say Article 74 says |
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should glve a report in respect of the' number of
persons. So, the Minister goes and says there are 30
people detamed but I thought Parliament should be
more interested in statistics rather than really the
persons. ‘Unless something there talks about just to
knowthe number but also the details of these people,
the names and even their state or conditions. 1 would
be happier with that sort of Amendment, Mr. Chair-
man. Thank you.

MR. KAGGWA (Kawempe Division South):
Thank you Mr. Chairman. I would like to say that
what my Colleague, Hon. Zziwa is trying to move
- I do not know whether he would reconsider if he
looked at Article (77) Clause (1)b. And secondly, I
think the Minister will be part of the Commission,
but let h1m look at that Article and see ifhe reconsid-
ers hxs Monon Tha.nk you. |

THE CHAIRMAN of course if you look at
article’ 77(l)andﬂ1enat article 77(2) Ifatthat stage
we could say that in their report, they should include
someof these things, I think itis aquestion of refining
the work of the Human Rights Commussion than
rwlly imposing it on the Minister. Don’ 't you think
so? Hon Zzwa.

MR ZZIWA: Mr. Chairman, this is actually
spelling out the work of the Commission on these
- but it does not impose the responsibility of the
Minister to'state to the House, thie state of health of
the detainces. Mr. Chairman, as you probably
recall, wehave seen quite anumber of cases whereby
detainees are released at the very last minute when in
fact they are about to enter their graves, without
really having had the opportunity for somebody to

‘raise a finger on their behalf to say that health-wise
they are not ﬁt for del:entxon YV

" THE CHAIRMAN What I was lookmg at was
that we: have just said that after every 30 days, the
'Human Rrghts ‘Commussion will. wsxt the detainees
and then make recommendations as a result of an
inquiry | there Now, we havu said they can in fact
makeanorder I was gomgtosay that, do you think
itis better the Minister comes to report on that or you
make it the Human Rights Commission? Yes, Hon.

Kaggwa.

MR.KAGGWA: Thank you Mr. Chmmum Ifmy
Colleague dares to, he should look at article 77
clause (2) - I think that will cover. [ will readit: ‘The
Uganda Human Rights Commission shall publish
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periodical reports on its findings and submit an-

. nual reports 1o Parliament on the State of Human

Rights and Freedoms in the country’ I think that
would be covered in that. ‘

THE CHAIRMAN: But I thunk his concemn s that
annual 1s too far away from - so, I think when we
come to that, one can narrow it down, unless you
want to do it in another way. But I would have
preferred, because you see you have independent
doctors and all that when in fact, the Human Rights
commission. Let us hear Hon. Ringwegi. ‘

MR. RINGWEGI (Padyere County): Thank you
Mr. Chairman. [ think the Amendment that Hon.
George Zziwa is seeking to bring in would be most
aptly covercd by the Human Rights Commission as
you have obscrved. Further to that, Mr. Chairman,

1 would nvite Hon. George Zziwa to revisit the

provrsxons of article 71(b) which guarantees the
freedom of the detained to be accessed by his spouse
or immediate relatives so that in case the detainee is
i bad health, medicaments can be provided. M.
Chairman, ] am trying to invite the Hon. Memberto
this provision because | would not like to see a
situation whereby a Minister in government is turned
nto a medical practitioner and burdened with the
duty to specify whether every detainee has a particu-
lar kind of ailment and I think really it should niot be
the work of Parliament to go into the details of
knowing whether the detainee has asthma, or whether
the detainee has a “virus®, All these may not cven
help because mere information that we have 50
detainees, all of whom are suffering from AIDS or

“thus kind of thung, may not even nterest Parliament

very much because Parliament will donothing as the
ailmentis already thu‘e But rather Parliament should
be,interested in knowing that at a particulay time
thereareabout 50 detainees and possibly the location
where they are. That is something that should
interest Parliament but not the kind of ailment. And
since we have provided that a person detained can
have aceess to a Medical Doctor or a member of his
famuly, then if there is any serious ailment these ¢an
be taken care of by those provisions which allow
access. Thank you Mr. Chairman.

THE CHAIRMAN: Hon. Zziwa there is this othe
side ofthe coin. You are looking at a situation where
someone has been bashed or has developed a sick”
ness because of hus confinement but also there is the
other side where people have their own sicknesses
and they do not want the g general public to know-
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Should we have the Minister reading out private
medical records of detainces in Parliament? I do not
whether that is correct. Hon. Odong.

LT.COL. ODONG (NRA Delegate): Thank you
Mr. Chairman. I would like to submut that when a
declaration is made that there is a statc of emergency,
that s a political declaration and someone in political
authority must assume the responsibility for that
decision and bé able to explain to the people of
Uganda the state of affairs. ' Therefore, [ am in full
agreement that the. Minister who is responsible for
either detaining or restraining‘ people at any one
particular time, should be able to answer certain
Specific questions as to: , :
(a) How many people are detained?
(b) Where they are detained?

(c) Under what conditions are they staying?

(d) What is their state of healthand soon?
Therefore, as opposed to the Amendment that is on
the Floor, I would propose Mr. Chairman, we strike
out from sub Clause (a) the words ‘number of” s
that the Clause reads: ‘Inevery monthinwhichthere
is a sitting of Parliament, the Minister responsible
shall make a report to Parliament in respect of the
Persons restricted or detained under the State of
Emergency’, which [ believe leaves a wide scope for
Parliament to quiz the Minister in charge, totell them
as much as possible because it is his responsibility.
He has got officers to look aﬁpr the state of health of
these people. The state of their feeding and ‘the
Manner in which they are being kept. So. I pray that
we strike out just the words number of from the sub
CIWSC. Thank you Mr. Chairman. .

MAJ.TUMUKUNDE (Rubabo County): Mr.
Chairman, in.this situation, you imagine & govern-
ment under a state of emergency and wn those
circumstances, of course, there isa lot of pressureon
the government. This Minister comes in todefend a
8overnment in Parliament in miost of the cases. Now.
if we -

MRS, V. SSEKITOLEKO: Thank you Mr.
Chairman. May I request the Hon. Tumukundewho
has just presented his support to clanfy tome as to
how we shall quiz the Human Rights Commussion.
Because it is one thing setting up agood Comnusston
butit is quite another getting it to work. lf a Minister
s the one m'éharge. he will come to Parllamem-and
s Someone clse has already said. you cannsk all the
Questions. But how accessible and how publicis thc
worth of the Human Rights C ommussion? It sits

when it wishes and where it wishes. But forme asa
Minister [ have no choice once 1t 1s a requirement, [
amthereand I have toanswer all these questions. So,
can I be clanfied, how he expects people who
represent the people access to this information. -

THE CHAIRMAN: | thought we were saying that
the Human Rights Commission, and we have said so
already, shall visit these detainees monthly.” All that
we do is among the things that we impose on them.
We can impose the requirement that they must report
to Parliament on a state of health of the detairiees.
But what we have not highlighted is whether you are
not invading the privacy of some of the detainees if -
their medical status isto be read out in public.

DR. NAKYANZI (Ntenjeru South): In view of
what is taking place, 1 am in full support of the
Minister in charge, giving an account to the people’s
representatives that is the Parliament. However, I
feel that, giving just numbers is not enough and [ was
suggesting, instead of saying numbers alone, we add
ontosay, the number, identity and healthof person
restricted’. Because health does not mean just
diseases alone, It will be a general over view of how
those peopleare being kept and giving the suggestion
that the Human Rights Commission accounts to the
publicor to the Parliament, I feel it is wrong because

it is a government which is retaining those people.
Somebody should be able to speak on behalf of
govemnment so that he is quizzed to explain the
details, why they are retaining so and so,and why is
he in such a situation? Because the Humhn"Rights
Commission will ‘be just reporting on whiat it has
observed. It docs not have the ability and the power
and the authority to implement what it should do. It
will be able to note that, such a thing is taking place.
But you cannot for example expect that Commission
to explain why for example, prisoners are kept in
wrong places. Whereas this Minister, she would be
able to explain why prisoners are given one meal,
why detainees are not given such and such.

So, fellow Delegates and Chairman, I would like to
suggest that. (a) be amended to add the word ‘iden-
ity and health of persons ' in addition to number.
Instead of deleting the whole thing. Thank you.

DR. MUGYENYI (Isingiro North): Thank you,
Mr. Chairman. Mr, Chairman, I am in full support -
of Hon. Amaza’s amendment. -(interruption)- Mr.
Chairman,
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THE CHAIRMAN: Wehavenottakenany amend-
ment yet. Now there is one of Hon. Amaza; there is
oneof Dr. Nakyanzi; andeventheoneof Hon. Zziwa
has not yet been framed into a question on the Floor.
I was trying to find out whether we should move in
that direction. It would appear to discipline our
debate, We may have tn have a proper amendment
moved. ‘

DR, MUGYENYI: Mr. Chairman, if I could be
allowed to give my opinion, I feel that Parliament
. cannot question the Human Rights Commission for
' having done this or for having not done that. I feei the
Minister should be able to answe. on behalf of
 govérnment why the prisoners are in such and such
a state. So, Mr. Chairman, I fecl the Minister’s

report will be compared to the periodical reports of
" the Human Rights Commission. So, I feel the
Minister responsible, should be able to give the
status and conditions and the number of the prisoners
in all our prisons. So, I feel, if we just remove the
number and leave the persons restricted, the Parlia-
ment of the day, will make the necessary details
about those persons who are detained.

So, Mr.Chairman, I feel we should give that respon-
sibility to the Minister, to tell Parliament what is
happening in the prisons and they will compare that
report with the report of the Human Rights Commis-
sion which is mentioned in article 77 Clause ).
Thank you, Mr. Chairman.

THE CHAIRMAN: I think, let us get a Motio -

movqad ﬁrst - we have actually debated it in advance

-and thenwe proceed from there. What information -

do you want to be inserted Hon: Zziwa George. .

MR. ZZIWA: Thank you, very much, Mr, Chair-
'man.. I would like to move that article 74 (1)(a), be
amended to read as, “The persons restricted or
detained under the state of emergency - sorry. .. thar
the Minister should give a report as io the state of
health of the persons restricted’,

'"THE CHAIRMAN: No, I can help.
MR. ZZIWA: Okay.

THE CHAIRMAN: So that ‘In every month in
which there is a sitting of Parliament, the Minister
reSpon'.s*'ibIel shall make a report to Parliament in
'respect of- - PP ‘-

(a)' the number of persons ‘restricted or retained

under the state ofemergency including their state of
health’.

MR. ZZIWA: And, may be, Mr. Chairman, weadd
in ‘the location’, that is also important.

THE CHAIRMAN: You sce, number (2) is the
publication in the gazctte; Number (1) is the one

- where he goes to Parliament and can be quizzed. I

thought the main argument was that, the minister
should goto Parliament and give detail, so that he can
be questioned by Partiament. ‘T'wo, is publication m
gazette for general knowledge. So, that.the area in
number 1(a) is looking at the figure plus the state of
he?.!m. Hon. Dr. Nyeko, did you want to say
somethung? ' C

DR.NYEKO: (Presidential Nominee): Thank you,
Mr. Chairman. I am putting my hand to oppose the
Motion moved by Hon. Zziwa. :

THE CHAIRMAN: No, we have not yet agreed on
the wording first. Let us first agree on the wording.

MR. MAYANJA ABU: Mr. Chairman, listening
t my Hon. Colleagues it seems that the main
concern why they want to put the responsibility on
the Minister is that he can be questioned. But MT.
Chairman, there is a right in Members of Parliament
to put questions to Ministers on any matter under the
administration of the Government at any time. We
donot need to wait for the report. Representatives of
the Constituencies where the detainees come-from

would have, I would imagine, an interest at any time

taquestion the Government about the state of health-

Now, in view of the reservation with great respect

which you, Mr. Chairman, brought to the attention
of the House, I think it would be for if you do not
provide for this geport on the state of health becaus®
we have allowed the family to visit this man. When
they go there they can come and if nothing is taken
they can complain to their MP. So, I think that the
amendment seems to be superfluous.

MR. ATWOKI AMBROSE: Thank you Very
much, Mr. Chairman. In view of the fact that ] havé
heard several contributions onthe F loor, I would ke
to suggest this formulation, It should read that %"
every month in which there is a sitting of Parlid-
ment, the Minister responsible shall make a repo’

tO Parliament‘ in respect of- (a) the number, ider
Ny, location and the state of health of perso™
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resmcted or detained under the state of emer-
genqy Thank you.

THE CHAIRMAN: IfHon, Zziwa buys that, Lhcn
we can dispose off it quickly.

DR. NYEKO: Thank you, Mr. Chairman. As]
indicated earlier I was determined to oppose this
Motion in whatever formitis presented. Ithink what
we are trying to amend is alrcady covered under
article 77(b). If the Minister is expected to make
reports to Parliament in respect to the names of
Persons restricted and detained, (b) is giving us that
he is also going to give report on, 'the action taken
in compliance with the recommendations of the
Human Rights Commission”. And to my knowl-
edge, the Human Rights Commission dunng their
monthly interaction with the detained person, they
will be considering the conditions of the detainees;

the congestion may be in the place: the kind of food
they areeating; their conditiori of heath. Andall these
they put in their recommendation, pass it to the
Minister then the Minister will under this article 74
(b),also include it in his report in Parliament. So, we
do not have to come out and indicate health sepa-
rately, Thank you, Mr. Chairman. I oppose the
Motion.

MR. KYEMBA: Thank you, Mr. Chairman. I
have been trying very hard to understand the Mov-
er's intentions whether the Amendment would make
the situation any better. [say, Mr. Chairman, that the
Provisions may in article 77 (1)a and b, make
sufficient provision for information to be availed to
Parliament. And as has been pointed out, when you
8otoarticle 77(2), the Minister is required to publish
even more details giving the addrcsses, the names, he
can even say the pocuhantlcs if he wishes, of the
detainee.

I really say, Mr Chairman. we are taking time onan
18sue which is very well catered for under 77(1) and

7). Thank you very much Mr. Chairman.

MAJ. GEN. TINYEFUZA: Thank you, Mr

Chairman. Mr. Chairman, | havebecn trying alsoto
find out in whose interest this proposed Amendient
Would operate. Because I find it rather redundant in
asense that under the Law we have already provided
access of the family, next of kin, the spouse to the
Phisoner or somebody detained. Under the same
Law, there 1s entitlement to medical attention and so
on. Now, | do not know how usclul 1t1sto that

detained mdmdual to come to Parhament andstart
divulging information about onie’s health Wwhen his
famuly is already aware, that he is entitled to medical
treatment. So, actually, if anything, you. will be
mfnngmg on his right to privacy. So, Ido not know
in whose interest exposing the state of his health to
Parliament would be? It is my conviction that
actually it will be against the interests of the detained
persons, because once a person is already having
medical attention and his family has access to him,
I do not think that it should be a matter of public
concern to know about his health. I think it should
be the concern of Parliament to know the number of
people; not how they are. That should be left to the
Human Rights Commission because it can even
choose to keep this information secret and only
demiand that, that situation s redressed. So, 1 find it
rather superfluous in that it does not add anything
new. it fringes on the nights of the individual to
privacy and it does not in any way, help you because
it is already prov:ded for under the almdy passcd
articles, Mr.' Chairman, Therefore 1 oppose the
Amendment, Mr. Chauman

DR. MIYINGO KEZIMBIRA Thankyou very
much, Mr. Chairman. Mr. Chairnan, I support the
Amendment as moved by Hon. Atwoki. Mr.
Chairman, it is important that the Minister con-
cerned should be able to give a precise and detailed
report of people detained, at any one time, in Parlia-
ment. We are imagining that all cases will be old
cases which will have been gazetted. There is a
possibility that when Parliament sits, there may be
new cases of people detained and their cases may not
be familiar with anybody; they have not been
gazetted. The notification of the next ofkin, the way
we putinan Amendment earlier on, may not have got
the information. So, if the information is revealed in -
Parliament and even the condition of - the detainee,
then the Area Parhammtanan of the dctmnee will
take responsibility. First of all, he may. personally‘
visit his own subject and eventually transmit infor-
mation to the next of kin.

So, I think this is very important, Mr, Chairman, that
we should support an Amendment which is for the -
good of the people. This is the use of Parliament and
Ministries. So, Mr. Chairman, I wishto support this
Amendment be supported by everybody. Let us pass
it for the interest of the people for whom we are
making this Constitution. Thank you very much,
Mr. Chairman. ‘
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MR. WILLIAM WANENDEYA: Thank you

very much, Mr. Chairman. -Mr. Chairman, our
history has shown that for the last 32 or so years, the
biggest enemy of Ugandans are we, Ugandans our-
selves. We lmpnson each other; we kill each other
and we say we are christians or rehglous people but
at the same time we do each other things which are
inhuman, Mr Chairman. Therefore, we recommend
and support that while we are making this Constitu-
tion, we shouldtry as muchas possibletodivideroles
‘whereby we would have checks and balances. Mr.
Chairman, it is in this connection that I would like to
support the Motion on the Floor by just making sure
that there are checks and balances and this respect
therefore, in the second line, starting with shall, Mr.
- Chairman, says, shall submit. Thatis ‘The Minister
responsible shall submit to Parliament the Human
Rights Commission Report in respect of-" and then
you go under (a) ‘the number of..", then we insert
details including the health of persons detained, Mr.
Chairman. This would be a better compromise
between the Minister making 2 Report because he
. may be singing glories of Government when it mught
be the Minister himself who has detained that person
and he would want him to dle in prison. [ therefore,
) would submit that we better put in place the Amend-
, MSoastakeca:eofthepeoplewhomaybe
- detamed I tha.nk you, Mr Cha.mnan

MR. MALINGA Thankyou Mr. Chairman. Mr.
, Cm I sympathise with the Amendment. But

as far as it goes, I am unable to support it because if

we are talking of a state of emergency, if it is really

a true state of emergency, then the possibility of

Parliament being in session is quite remote. It would

probably be called only once to impose a state of
~ emergency, to pass that resolution authorizing the
state of emergency and thereafter it will be called in
again only to extend that state of emergency. So,
Honourable Colleagues I would say that if the
Minister is to make this report; this report should be
led every calendar month whether Parliament is
sn:tmg or not. A Report is. made to Parliament in
more than one way neither by Just laying the papers
od the Table when the Parhament 1S sitting or by
submmmg it to the Clerk to,the National Assembly.
Whatlrmllywouldhketosecxstlmtthel\/hmstcr
transmits a Report to Parliament whether Parlia-
ment s sitting or not because that information may

m fact, force the Members to ask the Clerk or

whoever s responsible to summon Parliament to
discuss thematter. So, I'would really want to see that
the Mxmsu,r 1s reguired to submut all the information

1s going to be answered, we are at the mercy O

to Parliament every calendarmonth and what should
be compiled in that Repon ‘

lt we look at Clause (2) it already says all the things
weare asking for, that in the gazette - the gazette will

have the number and the names and the addresses of

the people. Why is this not required in the Report to
Parliament? If this information is anyway going to

appear i the gazette, why should it not be made

available to Parlianient? I think we should put all
these facts in the Report the Minister is required to
make.

THE CHAIRMAN You support, but you do not
qulte support.

MR. MALINGA: Well, I would rather the Minis-
ter makes the Report every month. Thank you.

MR. MBURA-MUHINDO: Thank you very
much, Mr. Chairman. Mr. Chairman, I will beginby

‘saying that the issue we are discussing is very
‘important and that many of us can be saved if it is

supported And that Mr. Chairman, we are discuss-

ing this in an atmosphere where we have a Gover-
- ment that is democratic. Time may comé when somé

of these things we are looking at may not work out
and if we have had some checks and balances, MI-

Chairman, we shall save ourselves and those to come
next after us.

I'want to react to the suggestion or the informatio®
which was given by the Attorney General, that i?

Parliament we have questxon time. That s very, vy
true.

THE CHAIRMAN: The information was given by

the Member for Busuuu not by the Attorney Ge”
eral

MR. MBURA-MUHINDO: But it is not s0 €2

that whenever you-put a question, and that qu&‘;;z

Clerk to the National Assembly to consider wheth®?

- Your question will be brought to Parliament of not
So, that one cannot be a guarantee. So, Mr. Chait”

man, 1 would support that the Minister reSPOnslbl
gives a Report and more so, the health of
individual is most important. What is more impo”
tant about the individual than his own health?"

do you come to report to us other things and then yo
leave the health of the individual? We have a histo ry
where you have had people rotting in cells. S0 M
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Chairman, having looked at the history of this
country, [ highly support the Amendment which is
on the Floor. I thank you Mr. Chairman.

MR. ODOY-ASOKA: Thank you very much, Mr.
Chairman. I support thc Amendment as proposed by
Hon. Atwoki for three reasons. One is that the
Constitution we are trying to make is to.instill
‘transparency in the people who will be responsible
for the management of public affairs in this country.

Scecondly, One ofthe previous Speakers opposed the
Motion on the ground that in whose interest would
the help of the detained .person be divulged m
Parliament? But I would like to say that in fact tothe
contrary, information on the health of a detained
person is very important to be known by Parliament
50 as to enable the representative of that detained
person to take it up immediately with the relevant
authorities. Further more it will also help the general
public to know the kind of treatment that the detained
persons are being subjected to in the prisons. And
finally, this information on the details of the detained
people by the Minister, the names: the state of their
health, where they are detained and so on, reinforces
information flow about the state of health of the
detained. Therefore, it is important that the public s
entitled-to know the number of the people detained:
‘their health; their conditions; and where they are
detained and also help the Government if these
people are well catered for,
But if the conditions under which these people are
bcmg held are not inthe best interestof anybody. then
of course the public arc entitled to form their own
Opinion as to how they fccl the Government at the
time is-treating the peoplc Thercfore. it is n the
interest of all of us not necessarily now. but in future
it could happen that vour brother. sister. daughter.
yourselfor whoever mav find onesclfin the situation
like this and vou would wish you had made a Law
that to save vour own interest and the interest of vour
relatives and the new generationto come. | thank vou

very much Mr. Chairman.

MR. LUBULWA MIGADDE: Thank you. Mr
Chairman. Mr. Clmmn:ui | am wondenng whether
e are not really wasting, time on this Amendment.
bhcausc when we look at'Article 77. when you look
-atthe functions of Uganda Human Rughts Comnuis-
sion, onéof the functions under article 77.(1)by is that
the Commission has. ‘1o visit jails. prisons. and
| I)/aces of detention or relared faciliies 1h aview

t0.assesy and inspect conditions of the mmates and

make recommendations’. That is one of the func-
tions. Now, when you go to article 74, where we
want to move the Amendment, you realise that the
Muinister responsible shall publish every month in the
gazette and in the media, the number and the names
and the address of the persons restricted or détained:;
and (b) the number of cases reviewed by the Uganda
Human Rights Commission, Now, if the Minister is
going to report inthe gazette the recommendation of
the Commussion, definitely what we want to cover in
the Amendment will be in the Report,

I personally belicve that Mr. Chairman, we are only
wasting time on this Amendment. therefore, do not
want tosupportit. I suggest that Mr. Chairman, you
put the Question. Thank you. :

MRS. CECILIA OGWAL: Thank you very
much, Mr. Chairman. Mr. Chairman, I think this
very serious Motion may be derailed because some-
times we do not read backwards and forward in order
to putour case. Mr. Chairman, we have learnt from
the past, that is why we have decided to adopt a
Human Rights approach onthis Constitutional mak-
ing. When a person is detained the most important
thing, Mr. Chairman, is to know where that person
is detained and in what condition that personis. We
feel that,that matter must be rcﬂocted in this docu-
ment, Mr. Chairman. ‘

Secondly, we would like somebody who can report

 directly tothe people; to be thie one to table that réport

to us. Mr.  Chairman, the Human ' Rights
Commission we are talking' about may be very
well empowered_ may be composed of peop leof very
high calibre, but you must realise that they are
handicapped. They may have a very good report but
to what effect? We would like the Minister himself
to table that Report to Parliament so that he can be
put totask should anything happen. The Reportmay
be there that people have been detained but at the end
of the day vou find that the person has not been
traced. So. Mr. Chairman, we want to have this in
record. We must reflect in this Document what we
have leamt from the past and this thing must now be
clearly debated by representatives. of the people.
Thank vou. Mr. Chzurman '

LT. COL. SSERWANGA LWANGA: | thank
vou Mr. Chairman. Mr. Chairman, 1'oppose the
Amcndment on the ground that dxsclosmg people’s
health conditions. is even uncﬂncal Wc are asking

~ too much. Is this Minister the one g,omg tQ inspect

these people? The Report will be enough. . I would
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glve an exa.mplc Mr, Chzunnan on'the issue [ am
trying to say. Suppose all of us here are rounded up,
- under emergency and then thé Minister comes with
a list that these are the ones who are in good
conditions, these are the ones who are sick. Now,
Parliament will ask, ‘What are they suffering from?’
So and so is suffering f rom gonorrhea; so and so is
suffering from T.B.; AIDS etc. That is too much. It
even infringes on people’s privacy. So, I think we
should leave this out and allow the Minister to make
the Report. So, the relatives of the people who have
been imprisoned will go to visit them and then get
what that man or woman is suflering from but not to
come and advertise in the gazette or media. Mr.
Chainnan, 1 oppose'the Amendment. Thank you.

MR. ATWOKI: Mr. Cha.uman, the Amendment
. reads as follows: ‘In every month in which thereis.
a sitting-of Parliament, the Minister, responsible
shall make a Report to Parliament in respect of (a)
the number, identity, location and state of healthof
persons restricted or detained under the state of
, emergency Thank you.

(Que_sn'on put and,agreed t0)

MR. WANENDEY A: PointofClarification. Thank
you Mr. Chairman. Mr. Chairman, I do not know
whether before we completely pronounce ourselves
anarticle 74, 1 had wanted to get the matter as it were,
The Amendment put it is that it is the Minister who
will be responsible for submitting to Parliament the
Report, but that Report should be from the Uganda
Human nghts Commission in respect of the points
Wthh were enumerated, Mr. Chairman.

THE CHAIRMAN Hon: Wanendeya, you should
have done that when I gave 'you the Floor. You

" shouldhavemoved an Amendrment; itis nowtoo late.
We have decxded on the wording as it is. What I
wou)d like to suggest to the honourable House that
in view of thc Amendment we mada n article 73 to
say that the Human Rights Commlssmn can order

" the release. on review, then’ we should change the
wordmg in article 74(1)b and (2)¢ by removing the
words ‘recommendations ' and insert in the words
“findings ' to be consistent. Ifthat oneis agreed I will
ask*someone to move 1t. :

MR. ABUMAYANJA: Mr. Chairman, [ beg to
move formerly that in view of the Amendment of the
wording of article 73 whereby the Commission has
now power to order the release and not merely to
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make a recommendatiop, Article 74 (1)b should be
amended by substituting for the words the “recom-
mendations" with the words ‘findings’ so that it
reads, ‘In every month in which there is a sitting Of
Parliament, the Minister responsible shall make a
Report to Parliament in respect of- (b) the action
takenincompliance withthe findings of the Uganda
Human Rights Commission’

THE CHAIRMAN: I put the question as read
above.

(Questiony put and agreed 10)

THE CHAIRMAN: I now put the Question that
Article 74 as amended do stand part of the Draﬁ
Constitution.

(i Qua\'tion put and agreed ,0),

MAJ. GEN. TINYEFUZA: Thank you, M.
Ch:umlzm I am sorry Mr. Chairman, to put'you a
bit back to article 74. It is just for clarity. We have
empowered the Comission (o order the Release of
people. This is practically an active role, Now, 1do
not know how we can replace ‘recommendations’
with findisigs because it willhave decided. So,1d0
not know whether the two are really consistent:
Because once you can actively order the release of 8
person, then that is not the finding, It is a decision
taken. So, even grammatically I do not know
whether itis correct to call it a finding when you have
already taken dccision on something? -

THE CHAIRMAN: I thought the CommxSSlOn

+ would go into a jail or a detention place and revieW

acase ofa particular detainee and if in its finding the
detainee should be rdwscd they make an ordﬁr 1o
that eﬁ“ect

MAJ. GEN. TINYEFUZA: Yes, Mr. Chaimia®
So, that becomes already a decision not-a finding:

THE CHAIRMAN: You find that the personis ot
guilty and then vou order his release. That is how it
1S.

MAJ. GEN. TINYEFUZA: Okay. Mr. Chair*
man. Thank you.

MR. CHARLES OWOR: Mr. Chairman. I 37
t.he only Membcr ofthe Legal and Drafiing Commt®
ting who is still around. But I would like to say
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there was no Amendment to our knowledge. So, we
can go ahicad with it,

THE CHAIRMAN: I now put the Question that
Article 75 do stand part of the Draft Constitution.

(Question put and agreed 10} -

MR. CHARLES OWOR: Mr. Chairman, in
Article 76, the Committee did consider the Amend-
ment which was being moved the Hon. Margaret
Zziwaand Hon. Byanyima. But the Commuttee was
of the opinion that even though that Amendment
would appear ta be very important and necessary,
they thought it should not ¢ome to that particular
Atticle. And they therefore, decided that they will
report this to the House and dus Amendment will be
moved ata later stage. This has to do with gender
sensitivity with regard 1o the appointment to const-
tutional bodics and wethought that we should inform
the House that this Amendment has been defesred
and it wil} be brought up later so thata provision will
be put in the constitution wherc whenever appaiat-
ments are being made in our constitutional organs,

gender sensitivity will bea pnom} And this was just
a report that we thought to bring.. Thank you,

THE CHAIRMAN: But there s, nevertheless, a
proposed Amendment to article 76(2) by a consor-
tium of Members headed by Hon. Dick Odur and
consisting. of Hon. Dr. Mugyenyi, Hon. DM
Ochyengh, Hon. Liiga, Honl. Jacob Aniku, Hon. Dr.
Kezimbira Miyingo and Hon. Masiko Winifred.

MR. DICK ODUR: Thank you very much, M.
Chﬂimlan Our Amendment is a simple one. We
praposc that Article 76. Clause (2) should have the
words. ‘the national council of stare deletcd and
wstond we wsert Sarhament 1 beg 10 move.

MR SEBI: Orduf“ﬂmnk\bu Mr. Chatrman. Mr.
Chairman, considering schat this Article hasa compo-
nent, thus. the National Council of State. whies
Might be one of those contentiousissues. s itinorder
for the Member to delete it before 1 approved or

discussed.

THE CHAIRMAN: But I do not undcrstand it to
mean that the Member i, I any way passing any
sentence on question of the National Counct] of

State

THE CONSTITUENT ASSEMBLY

MR. HASHAKA JACKSON: Thank you, Mr.
Chairman. Actually with your guzdance the Mem-
ber’s intention was not really centered on the Na-
tional Council of State as taken deeply and as some
people think because 1 have started seging it raise
some bit of sugpicion. The Members fee! that the
Parliament with its powers would virrually be re-
sponsible in this sub-clause (2) that the Commission
shall be composed of a Chairman and not less than
shree other persons appointed by the President with
the approval of the Parliament. So, surely I support
the Motion that 1t should be the Parfiament to be
reported to. Thank you,

MR. MULONGO: Thank vou, Mr, Chairman.
Mr. Chairman, I just want to add my voice to my
Colleague behind here about the fears of debating in
anticipation of the National Council of State. Be-
cause according to this proposed Amendment, it is
only the National Council of State that is sought to
bedeleted and inthis Draﬁ Constitution the National
Council of State appears about 120 times. This
means thateverywhere the Naﬂonal Councilof State
appears will be sought in favour of ather organs
particularly the Parhament Mr. Chaxmian, I think
it will be good for us to suspend our debating the.
issueof the National Councd of State until whenthat
time comes. o . ‘

DR. KABERUKA: Mr. Chairman, considering
the fact that this National Council of State appears
from now on, in the remaining Chapter seems to be
dominant. I would move that may be ‘we should,
since there is nothing contentious on that Chapter,
bring forward that Chapter, we deal with it and then
finish with it and then proceed accordingly rather
than gotng on saying that we dclcte and 50 on.

THE CHAIRMAN:  DBut you see, lhat will
complicate our work. Are you suggestmg we hold
completing this Chaptcr"

MR. MALIRO Thank)ou Mr. Cha;nnan Mr.
Chairman, | oppose the Motion forthefol]owmg
reasons; This  National Council of. State_ is

‘occurningin most places where the President is

empowered to appoint high ranking officers. It
means if we take it here as an Amendment, wherever

we meet it. We are going (0 be discussing it, taking a
Jot of ime 0 see whether we cancel it out or not. That
15 why L was proposing, Mr. Chainman, that we can
do two things:

(1) We can either discuss the National Councit of
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Stateand dxsposc. of itsothat whuwu itappears we
simply cancel it oyt and replace it with Parliament.
(2) Or alternatlvely, if that is the only Amendment,
we can leave it as it is. Then after we have finished
with the National Council of State wherever that
staxcmcnt occurs we go back and cancel it. That will

save much of our time.

MR. KIWANUKA SAM: Thank you, Mr. Chair-
man. I do support the Amendment on certain
grounds. What I have in mind is that though the
National Council of State is there, what we support
to be inserted is the Parliament. This does not mean
that the National Council of State will go. But what
we are after having Parlz'amen't"inserted here.

| MR. SSEN DAULA Mr Chauman, the issue
right now' isnot the issue of thé National Council of
State but jt is the weight of the matter that we are
considering, Under this Chapter we are considering
a Comnussxon on Human Rxghts If Human Rights
‘have'to be respectcd in this country, and this is the
area where we have been somuch lacking in the past,
the issue of appointing the Chairman, under the
entire Members of the Commission should be a duty
of the National Parliament. Evenif we put in place,
and 1 repeat, even if we put in place the National
Council of State, it should be allocated other duties.
But the duty relating to this Commission should be
directly allocated to Parliament. [ support the
Amendment.. [ thank you.

MR. ODUR: Mr. Chairman, the main thing is that
really we are not after the composition of the Na-
tional COuncd of state or anythmg,  like that. We are
saymg that the appropriate - body to approve the
- appointment of the Members of the Uganda Human
Rights Commlsswn should be the Pre51dcnt dp-
proved by’ Parhament That is all our aim. The

reasons are that we wanted this body to be independ-

ent and if you want it to be independent then it means
that the officers who are going to be appointed to
main the body should not be under the control of
anybody and should not be under the direction of any
individual and therefore, it is only necessary that we
place the responsibility of scrutinising and approv-
ing the appointment to the National Representative
ofthe people. As far aslam concemed, the National
Council of State in its present composition 1s not
suitable. In fact [ find that it undermines the power
of Parliament. Thank you.

THE CHAIRMAN: I now put the Question that
the word ‘National Council of State * be deleted and
in 1ts place the word ‘Parliament’ be inserted.

(Question put and agreed to)

THE CHAIRMAN: I now put the question on
Article 76, as amended, do stand part of the Draﬁ
Constitution.

(Question put and agreed to)

MR. KIMERA: Mr. Chairman, we
Amendment on Article 81.

have an

THE CHAIRMAN: What has happened is that
along the way a number of Amendments have come
through but I am not quite surc that they have
bencfited from the Legal and Drafting Committee.

MRS. MARGARET ZZIWA: Thank you very
much, Mr. Chairman: 1 was not very comfortable
with the Report of the Chairman of Legal and
Drafting Committee and 1 felt Mr. Chairman, that it
should be put on record. Because when we went t0
the Legal and Drafting Committee, we had a gener. al
feeling that is one of the most important commissions
which at least we would need to address on its
composition. Mr. Chairman, there was a gencfal
feeling that we should have several other commis-
sions to which representation would be looked into-
But the way the Chairman put it across the Floor,
Mr. Chairman, looked as though it would be upon
the Floor. He even did not put in the element of what
kind of representation we wanted to bring forward:

" So, Ithought, Mr. Chairman, you could just giveme

amunute so that it goes on record, and when it comes
to the appropriate mirjute, Mr. Chainmat, it m'l‘l be
anappea! to the House already made that we sh‘ould

give a consideration into gender alignment, Mr.
Chzurman

THE CHAIRMAN: The Chairman reported and !
think I heard hun correctly. that the question of
appointments, not just to this one. that all constitu”
tional bodies will be the subject over a gend®f
sensitive clause to be nserted elsewhere later 0%
Now. we cannot begiri debating in advance what #°
ntend and to include in.

There is article 77. On article 77. there is an amend”
ment by Hon. Mulenga and Hon. Omara Atubo
dated today. There is one on article 78 by Hon. F
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Egunyu, Hon. Sam Engola also today’s. Ther‘e is
another one by Mulenga and Hon. Egunyu also of
today on article 783.

MR. CHARLES OWOR: Mr. Chairman, unfor-
tunately those proposed amendments have just been
tendered in now, and we cannot sanction them since
we cannot meet now as a committee to look at them.
But we still nonctheless say we probably give the
description to the Chair to see whether we should
discuss them now or not.

THE CHAIRMAN: It would be good if we dis-
posed of this chapter today. It is now after 1.00
o) ’Clbck, Iwould suggest that these are circulated to
the Members now, and because what we have is the
oneat 42 on article 81 - but these now bring in anew
situation. I would suggest that they do not seem to
be straight forward. Let them be distributed to
Members and then we shall discuss them after lunch

MR. CHARLES OWOR: Mr. Chairman, I would
say that I would go along with that proposal. I whuld
like also to make one final report, that the commuttee
has completed considering Chapter 3. I think the
House will recall that the committee had been asked
to look into chapter 3 and see whether some of those
articles could be distributed to other parts of the draft
constitution, This work is now completed and is
being typed and we are sure that by Monday this
work will be ready for the consideration of the
Assembly. Thank you, Mr. Chairman.

THE CHAIRMAN: Are there any other amend-
ments on this chapter so that if these are the only
ones, when we come back we deal with these ones
only.

MR. CHARLES OWOR: Mr. Chairman, thereis
"none that we know of at least. The ones which we

tendered in yesterday, we consxdercd all of them, and-

if any would come over lunch time it would be a
different mater. |

MR. BASOGA NSADHU: | hank you verymuch,
Mr. Chairman. I was only wondering whether we
have abandoned the procedure of the honourable
delegates submitting their amendments to our com-
Mittee duly debated, synchronised, and then submit-
ted here.

Because the prac'ace which we are now mtroduc-
Ing, Mr. chairman, is that, Members have thought

of amendments that were not taken to the comntittee
but they are being circulated here without being
synchronised by the committee so that we begin
debating them. It gives us an element of not follow-
ing the procedures which ourselves have putup. The
committee Chairman or the one who has spoken on
behalf of the committee says, they considered all that
there was, and what you are now giving us has never
been submitted to them. What procedure are we
following. Why don’t we simply continue and deal
with the chapter and ignore those amendments - [
have avoided using the word smuggling - why are
they being smuggled in at the last minute? Why don’t
we follow the procedure? Thank you, Mr. Chair-
man.

THE CHAIRMAN: Hon. Mulengayou appedrin
many of these améndments, what have you to say
about this very important submission thh regard to

- agreed rulés of the’ game Are you actually smug-

gling?

MR. MULENGA: Thank you, Mr. Chairman.
Mr. Chairman, I' am not smuggling in any of the
amendments. What I would concede is that, I am
late, I have given copies of these to the Chairman,
Legal and Drafting Committee in the hope that
before we reach these articles the committee will
have met. But unfortunately, the time or rather the
speed at which we have gone through the previous
articles was very fast. But there was no intention of

-smuggling, I have already made available these

copies to the Chairman of the Legal and’ Drafling
Commlttee

MR. PETER AKURE: Thank you, Mr:'Chai-
man. Mr. Chairman, wehavestartedasacomxmt
tee, we should have nursed everytlung Now when
some amendments have been brought, without even
being referred to that committee, it means thereforc
that these people who are smuggling in their amend-
ments have rejected that committee. They do not
have faith in it. Why do we then therefore, accept
these amendments which have never passed through
the Legal and Drafting Committee. I think these
amendments may be considered some time later.

MRS. DHUGIRA OPOTI: Thank you, Mr.
Chairman. Under our rules of procedures, page 11
there is supposed to be amendments without nofice,
and it reads: Clause (15), “‘An amendment to an
article may with the leave of the chairman be
proposedwithout notice ifitis relevant to the article
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under consideration in the assembly, or in a com-
mittee of the Assembly’. Mr. Chairman, I beg your
guidance on this, and particularly this issuebe putin,
as you say we have to finish it and move on to the
other articles. Thank you.

THE CHAIRMAN: No we set up a Legal and
Drafting Committee, and our rules which empower
the Housc refer matterstoit. Weagreed thatit should
assist us by synchromsmg and going over proposed
aniendmetits, and this has helped quitea lot. Because

as they reported this mormng yesterday alone they
were faced with over 40 amendments which they

reduced to 6. But I think the most important point
that was made by Hon. Mulenga was that, he was
caught up by the speed at which we are working
rather than that he was seeking to smuggle in. Now
we can chioose from two things; we can choose to be
purists and say, we do not handle these matters until
they have goneto the Legal and Drafting Committee.
In which case we would have to wait until Monday
to finalise because cannot the committee has to meet
and come back with the report.

But I had looked at these things quickly without
going into details. Inmy view, they are not very long.
If Members look at them over lunch time, when we
resume if theré are serious objections because of the
content, then we can say sorry we do not proceed let
us go to'the Legal and Drafting Committee. If we
think we can handle them, then we proceed. I think
with that we should ad_)oum for lunch

THE CHAIRMAN Hon. Delegates we were at
article 77, and we received during the proceedings of

the moming proposed amendment to article 77 by |,

Hon. JN. Mulenga, Hon. Omara Atubo. No doubt
dclegalcs took time over lunch to look at these and I
thmkweagreedthatlfwecanmanagetodlsposeof
this Chapter today, we shall have achieved some-
thing. SoI would liketo ask Hon. Mulenga to move
an amendment and we discuss it hopefully we do not
collapse to the point of voting before we have a
quorum. '

MR. MULENGA: Thank you, Mr. Chairman.
The first amendment 1 wish to move is in regard to
Clause (3)ofarticle 771n paragraph (a) which reads
“qdopt its operational guidelines and rules of
procedure and commit persons for contempt oj its
orders in accordance with the RuIes of court’’

Mr. Chairman, I ammoving that we delcte the words

in the first line to the end of that paragraph. That is
to say, '' and commit persons for contempt of its
orders in accordance with the rules of court. " If |
may state the reason-

THE CHAIRMAN: That s if - You are seconded
by Hon Kitariko and othcrs and Hon: Atubo.

MR. MULENGA Thankyou Mr. Chmmuan The
purpose Is to remove that expression and transfer it
to article 78 as I shall illustrate later. The reason
being that article 77 is about functions of the Com-
mission whereas this provision is to give powers to
the Commussion to commit persons for contempt,
and the powers for the commission are provided for
under article 78. Although, Mr. Chairman, the
definition of functions includes powers, I find that it
1s wrong to say, the functions of the Human Riglits
Commission include committing persons for con-
tempt.

THE CHAIRMAN: Where is the definition, if you
do not mnd”

MR. MULENGA: The definition is in art.lcle 286,
Mr. Chalrman

THEC HAIRMAN F unctions include powersand
that is a very lax definition, I must say. Because
havmg done that, then there was no point to talk
about powers of the Commission. We should only
talk about functions right through. But they dee
themand I agree with you.

MR.MULENGA: Mr, Chairman, they are dividéd
and I thought that it would more appropriate to put
power to commit persons for contempt among the
powers of the Comnussion. 1 beg to move, Mr

Chairman.

THE CHAIRMAN: This is in my view a very
welcome observation. But thatis not to prejudice the
debate. Ido not know whether we have the number
to vote. Could the Clerk advise us. Could yo!
discuss the other amendment on article 78.

MR. MULENGA: On article 78, Mr. Chmrma“’
first. Mr. Chairman, I would like to add to articl®
78() ) paragraph(d) whichwillbeto comumit personS
for contempt of its orders. In other words the

paragraph read with the beginning of the clause
would read that the Commuission shall have Powe

of the court, a,b,c,d to commut persons for conterp*

~of its: ‘orders.
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THE CHAIRMAN: We have not made much
improvement in our status. Can I suggest that Hon.
Mulenga goes on to discuss the proposed amend-
ments to article 78(3). o

MR. MULENGA: Article 78(2).-Mr . Chairman.

THE CHAIRMAN: Where is that one? Is this the

one with the Hon. Fiona Egunyu? Okay let us hear

article 78(2). We have heard the amendment on-
article 77 and article 78(1) which essentially in-

volves transferring a phrasc from onc article to the

next purely onbasis of presentationto make surethat

powers are separated from functions properly. But

this one is article 78(2). Let us hear that one as well

as we wait to realise our quorm.

MR. MULENGA: Thank you, Mr. Chairman.
This is a more substantive amendement as it seeks to
restructure article 78 Clause (2) - the entire Clause,
Mr. Chairman - and to introduce a new clause,
Clause (3). Mr. Chairman, do you have the version
that is headed ‘Synchronise the Version'?

THE CHAIRMAN: What | haveis dated 16th but
itis not the one headed synchronised. I'had ot scen
this one. It is moved by Hon. Egunyu and seconded

by Hon, Sam Engola, Hon. Eresuand Hon. Omara

Atubo. :

MR. MULENGA: Thank you, Mr. Chairmas.
Mr. Chairman, the amendment is to delete the
present Clause (2) of article 78 and substitute it with
the following: *‘The commission may if satisfied
that there has beenaninfringement of human?i ghts
or freedom, order, ,
(@) ‘the release of a detained or restricied person
(b), ‘payment of compensation or’ :

{c), ‘any other remedy or redress "10 be followed by
Clause (3) which should read; ‘A person orazzthgr-
ity dissatisfied with an order made by the commis-
sion under Clause (2) of. this article...” Please
substitute ‘of this article’ instead of Here of,
\..shall have the right to appeal 10 @ coutt of
"Q'PV)eiencc * Mr. Chiaurmun, Mr. Chatrman, 1 beg
tomove, -

THE CHAIRMAN: Is that scconded. Thenifitis,
then could you please make your ar guments. Could
you for instance indicate that article 78(2) has got
three clauses. '

MR, MULENGA: Yes, Mr. Chairman.

DR. KABAYO: Point of clarification. Mr. Chair-
man the clarification I seek is in respect to the
proposed amendment to article 78(2). 1am wonder-

' ing what the difference is betwcen article 78(2)a and

article 73 Clause (3) which we have just passed?

THE CHATRMAN: Let him present his case first,
then we shall discuss'it. May be some of these can
be part of the presentation «

MR. MULENGA: Thank you, Mr. Chairman, It
will be recalled by Honourable Delegates that this
moming we did pass an amendment which has an
effect of enabling the Commission to make orders as
opposed to recommendations. That is one of the
cffect of this amendment we are proposing here. In
thisdraft, the current draft, 1t reads that the Commis-
sion may recommend to appropriate person or au-
thority to take such action as appears to the commis-
sion necessary to remedy the entrenchment of the
human rights or freedom including the release of a
person or the payment of compensation. And (b)
bring proceedings in a court of compeﬁent junisdic-

 tion, Thatis the Commissionmay bring proceedings

tothe court of competent jurisdiction on behalf of the
person whose human right or freedom, has been
entrenched seeking an appropriate remedy for the
entrenchment. ‘ C

Inother words, under the draft as it stands now, if the
commission on its own position or through com-
plaints investigates and finds that the human rights
or human right of a person or freedom has been
entrenched, it will only make recommendations to
the person or institution which has made the en-
trenchment that such a person should be released or
should be compensated. And if that is not done, the
commission would then on behalf of the victim goto
court tosue the institution or authority or person who
has done the entrenchment. What the amendment
seeks to do, is to empower the commission to make
an order after it is satisfied that, there has been an
entrenchment. Considering the envisaged body or
Commission headed by a Judge, the highcourt Judge
assisted by riot less than 4 other persons, will have
conducted an investigationand satisfied thernselves

 that a right has been entrenched,, it serfis odd that
" they should not have power to make the order. And

that if its recommendation is: igriored, then they
would have to go through the process again of going
to court because a judgement needs to be made.

The amendment secks to make it possible that once
a commission has carried out the investigation, it
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should be able or ‘have the teeth - to use the
expmsxon used earlier this mommg - to make an

order that will be obeyed And ifthe institution or the-

violator of the human rights is dissatisfied, we are
saying i1, Clause 3) that, that body or that person
should be able to resort to court rather than leave the
burden on the Commission to take the matter to
court. Here I would like honourable delegates to
distinguish the Commission from a mere investiga-
tion agency like the police. We know that when the
police investigates, it takes matters to court. But in
view of the importance that is attached to this body
andmwewoft}wfactmattheconsntunonns
prescribing that the composition of the commission
shall be a people of high integrity including profes-
sional ability, - the commission is to be chaired by
high court judge or somebody suitable to be so
appointed - such a body is competent or aught to be
competcntwmake an order. Andhavmgmadetha.t
order we say that if the government for example is
just dissatisfied, either in terms of the compensation
or orders, or where they feel that the person being
ordered to be released ought to remain in detention,
then the aggneved party should go to oourt

Mr Cha.lrman l leave the rest for my cosponsor
Hon: Egunyu to add on to my amendment Sir.

THE CHAIRMAN Ifyour amendment isthe first,
doyousullwarxttocall it Human Rights Commis-
sion or Human Rights Court.

MR. MULENGA: Mr. Chairman, there is a mod-
em trend of giving tribunals or commissions of this
nature several powers of effecting their findings. Ido
not think I would call it a court merely because you
give it. powers to make orders. As we have said
earlier on, we did pass an amendment to the effect
that it can make an order for relea.se Similarly, an
order for release under article 78 -or an order for
compensation does not necessanly constitute to the
court.

THE CHAIRMAN: Iagree with you but I wanted

this matter 1o’ be Clarified.

MR.MULENGA: I ammuch obliged, Mr. Chair-

MR. TIBAMANYA: Point of clarification. Pay-
ment of compensation entails listening o the ag-
grieved party as 'well as the party who would be
compensating. And in the Motion there is that

loophole he has not told us how the compensatxon
will be arrived at. Could the honourable Member

clarify.

MR. KYEMBA KISAJA MAGOMBA: Thank’
you, Mr. Chairman. [ would request the honourable

Mover to clarify on provisions already made n (b)
which imply that if human rights commission was

intended to refer matters that come to it to the

competent authonty, or competent court with neces-.

sary junsdiction -

THE CHAIRMAN: Which one are referring to?
MR. KYEMBA: Article 78.

THE CHAIRMAN: Article 78 has three partstoit.
MR. KYEMBA: Article 78(2)b talks aboot refer-
ring matters to the court of competent jurisdiction.

got an impression from the proposal before us that,
Hon. Mulenga is suu,estmg that the Human nghts

- Commussion will have probably unlimited, jurisdic-

tion'to award hoax costs and compensation for any -
matter that will come toit.” And I was just wondering -
what we are creatmyg here, whether itis a super court
Or super COMmITuSSIon.

LT.COL.NOBLE MAYOMBO: Point clarifica-
tion. Mr. Chairman, my clarification is not very
different from Hon. A. Tibamanya’s clarification.
Mr. Chairman, I think the spirit of this commission
as quasi-judicial body is to expeditiously review
these cases, and bring justice so that the emergency
situation can be arrested and brought back to order.
Mr. Chairman, in view of the fact that assessment Of
damages isan elaborate and complex matter, [would
really seek clarification on how we shall achieve the
ends of justice at the same time go into bogging down
work like assessment fordamages. Thank you, Mf
Chamnan :

MR. ;RINGWEGI SAM: Point of clarification.
Mr. Chairman, [ have a problem with the intended -
amendment. Although the argument is that, the.
Human Rights Commission has been empowered 10
order releases, 1 still see a problem if we were to gIve,
it power of a court of law. Mr. chairman, your
observation that by allowing the amendment W€
would actually be constituting the commuission 0
a court to try these offences under the Emergency
Act, isanobservation which | would agree with. And
I am not even persuaded by the answer that the
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Mover of the intended amendment has given that
actually when you order compensation you are not
doing anything different except cmpowering the
commission to investigate and provide any appropri-
ate remedy.

My point of disagreement with the Mover, Mr.
Chairman, 1s because, when you talk about compen-
sétion, you are already trying to put back the person
toa position where the person would have been if that
right had not been entrenched, then you would give
monetary compensation to appease the vicum. But
Mr. chairman, if this is a Commission presided over

by a Justice of the Supreme Court, there is a

possibility that the other threc Members of this
Commission may not be lawyers. Therefore, they
may not be in position to administer justice as would
have been administered by a court presided over by
a Judge of the high Court and also in which the right
qualified persons like lawyers would have appeared.
The other persons on the Commission may be non-
lawyers. Therefore, to give them the power to assess
adequate compensation in this case would actually
be an enormous task, and we may not even arrive at
afair value. That is why I think when this draft was
being prepared all these points were considered, and
therefore, the Commission. then thought it wise that
the power to order compensation should still be left
to the courts of competent jurisdiction. Thank you,

- Mr Chairman, .

Ithoughtldid notask formere clarification, but Ijust
“wanted to contribute to thé debate, that is why [ am
trying to give these points, Mr. Chairman.  That
actually compensation entails more than the proce-
dural point whereby prdiminarv investigations are
given and then the commission arrives ata decision
on whether to release or not. Whether to releasc or
not is also a procedural matter which can be, for
example, if the police are investigating a crime they
may find that there is no reason to hold this person
any more or there is no sufficient evidence to warrant
his being taken tocourt, then the police 1s empowered
to release such a person on bond. Now, this is a
similar situation whereby when the Human Rights
‘Commission has reviewed a case of a detainee or a
restricted person comes up with an opmion that this
‘person should no longer bc, held: 1t has the power
- which we have already given to order the immediate
release, But if we were to empower it to go further,
- and then assess compensation, Mr. chairman, we
‘would dfinitely be instituting acourt, and therefore,
we shall be encouraging conflict of institutions

between the Human Rights Commission and the

ordinary court.

Therefore, 1 would like to oppose the interided
amendment. Thank you, Mr. Chairman, '

MR. WACHA: Thank you, Mr, Chairman. Mine
1s specifically a clanfication. Iwant Hon. Mulenga
or one of his colleagues to try and reconcile the
proposed article 78 (2) and article 77 (1) (d) which
we have a.lready passed. And what I 'want him to
clanfy is whether it is not the intention of atticle 77
(1)d, that after a reconnnendanonhas been made i in
Parliament, then some other body should carry out
the recommendation rather than the Commission
itself carrying it out. Thank you, Mr. Chaiman. .

MR. WANDERA: Thank you, Mr. Chairman, 1
stand to oppose this amendment, It, inthe first place,

Mr. Chairman, contravening the principle of natural
Justice. It places the Commission in an investigative
position and also the same authority becomes a
Judge. Mr. Chairman, in the case of police, police
may investigate the case, then the police decides
whether there is enough evidence or not. In case of
doubt, the police will take the case to court, for the
court to determine whether the fellow s guiltyornot.

This is the same position, Mr. Chairman. This
commussion will mvestlgate make a- decxslon that
there 1s evidence against person (A) and the same
Commission is the one to give remedy in'the matter,

Inother words, Mr. Chairman, having already deter-
mined that person (A) is gullty of anabuse ofhuman
rights, ntthenhastosntasaoourtanddctcnmnc
whether the evxdence ithas collected is true or not. I
do not see how it can really hold otherwise. Itis
obvious that it will determine that this petson is
guilty, Mr. Chairman.

Mr. Chairman, the only way of atta.mmg Justiceisto
separate these functions; an investigating cannot at
the same time determine the guilt. To do so, would
as Hon. Ringwegi has said would fuse the powers of
the Executive and the Judiciary and then in the end
this is just chaos. On that ground, Mr. Chairman, I
beg to oppose this Motion. -

COL. OTAFIIRE KAHINDA: Mr. Chairman, I
stand to oppose this amendment because the essence
of setting up a.commission is to try to find out
whether those detained under the state of emergency
have had their human rights wolated What we are
trymg todo here 1S to setupa comnussnon, but by the
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nature of this amcndmr:m it looks like they are trying
to set up a tribunal. I wish to know how the House

sees this amendment. Are we trying to set up a
commission to investigate or a mbunal to arbitrate”

MR. RUZINDANA: Thank you, Mr. Chairman.
Now I would like to give some an opinion on this
amendment and also some information since I hap-
pen to have some experience in these things.

Mr. Chairman, if we want to give power to this
commission, I would think it should have power also
to order a compensator to award compensation. It
does not br&ch any procedures, There are countries
where Human rights Commissions also do have
power to award compensation and courts there do
exist. Now I think it is aquestionof what we are used
to. We are not used to institutions also having similar
powers. But 1do think that, if we want the Human
Rights Commissiontobe effective, it should actually
have these powers. We in our work have recom-
mended compensation, [ remember there is a par-

ticular case where we did recommend compensation -

more than two years ago, the agency accepted but
this compensationhas not been paid, yet. Wellwedo
not have the same power which I am saying the
Human Rights Commission should have.

Mr. Chainman, I would like to sypport strongly that
we give this commission the power to award and

order ¢ompcnsauon

MISS BYANYIMA Thank you Mr. Chmnnan
Mr. Chairman,‘] would ke to support the Motion.
Mr Chdirman, ovet theyears we have seen commis-
sions here that make recommendations that fall on
deaf ears. We have had commissions that expose
people even ‘very honourable’ people who do not
have the shame to resign. We have seen commus-
sions that have implicated people in crimes - heinous
crimes - and these people have not been appre-
hended.- Iwould like to see a commission that has got
some power, some power to get these culprits.

Mr. Chairman, if we are unable to pass this Motion,
I will want at least, that the commission if it cannot
pay compensation at least, it should be able when it
makes a recommendation on releasing a detainee
that this recommendation is binding. And as in the
caseof the Human Rights Commission during a state
of emergency, as we have passedunder article 73(3),
at least, in the case of someone being detained for no
apparent reasons violating his rights and denying

hun tus hiberty to live that, at least, the reconunen-
dation of the Human Rights Commission is binding.

But all in all, F would support the Motion, and if we
were to fail I would like to move an amendment that
will make it binding for the commussion’s recom-
mendation on releasing a detam& Thank you, Mr.
Chairman,

MR.KAWERE: Thank you, Mr. Chairman. This
i$amatter of law, and you liave ever been saying that
the Judiciary must be given its independence. Inves-
tigating officers are not the prosecutors nor are
prosecutors the judges . The Comumuission must be
independent; let them investigate and recommend.
We have got civil courts now -(4pplanse)-Tam one
of those who were detained, filled a suite, and I was
paid compensation. But - this compensation was,
awarded by a court of law. Let us not interfere with
our court procedure, Mr. Chairman. Sir, and thank
you. :

MR. CHARLES OWOR: Mr. Chairman, I would
like to say that this type of commission as being
proposed by the Movers of this Motion is not
uncommon, it i1s a body that has got power to
investigate; to prosecute; and eventually to deter-
mineawards of compensation, This is quite common
and normal as long as their decision is still subject to
the ordinary court, and this is what the second clause
of this-amendment provides. That if somebody is
dissatisfied with the order of the commission, he or
shecan app«,a] toanormal.court for determinationof
the proper issues and eventually the order could be
reversed orsustained.

Mr. Chaumam Ibelieve that the main purposcofthls '
commission is to expedite the prosecution of cases of
human rights abuse. If we expedited up to the point
and then revert to the normal delays where you make'
recommendations and the relevant authority just sits
on it, .1 do not think this commission will have
achieved its purpose. And 1 do not think anybody
needs to be convinced here that this type of problem
has been quite recurrent in Uganda where commis-
sions of inquiries make their reports and no action is
taken. And this is the danger which could arise. I
believe that we should leave this amendment as it is
and make sure that the provision on the appeal tothe
courtis lefl and that wouild take care of the fears that
the independence of the Judiciary would be under-
mmed Thank you, Mr. Chairman.
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MR. SSEKANDI: Thank you, Mr. Chairman. |
stand to support the Motion. The purpose of creating
this permanent body of Human Rights Commussion
is to assist members of the public that might have
suffered at the hands of government. We have scen
that one of the functions of this commission 1s to
investigate. When this term fo investigate is used in
respect ol tus body, 1s 1o say, that tis comnusstot
will independently investigate not only wait to hear
evidence from the complainaﬁts, but will have to
summon the person responsible for having violated
somebody’s right to give an account. It is as a result
of this investigation that a decision will be made.
We note that the composition of this body is quite
high' powered. The provisions provide for the Su-
preme Court Judge, or High Court Judge with three
or 50 other people who are mein of high integrnty. [
think in their investigation, while assessing the dam-
ages to award compensation, they will call experts
and refer to other decisions to find out the quantum
of damages. So I would support that they be
empowered to award compensation so that an ordi-
nary person docs not have to go to two bodies to
obtain appropriate remedy. Ifhe goes to the Human
Rights Commission and gives the account but and
Wwhen the Human Rights Comnusston does notassist
him, and simply advises him to go to another court,
he will. be frustrated. He may not have even the
money to hire an advocate who will take this matter
to & court.

So, I support the Motion Lhat the Human Rughts
Commission is given powers to award compensation
and make such appropriate orders I thank you, Mr.
Chairman. '

MR SSEKWEYAMA : Thank you, very much,
Mr. Chairman. Mr. Chzunnan,lmmkoneofthe
most single evil we want to remove by reforming our
Political system is the abuse of human nghts. Andl
think, Mr. Chairman, like other speakers, the more
independent we make it, the better. . Mr. Chairman,
we have also to consider that people who have been
mostly the victims of human rights abuses, have been
the ordinary people who are not lawyers; who cannot
80 and represent themselves in court and get com-
Pensation, But these are people who can be stuﬁ%d
by red-tape ‘

S0, I can see, Mr. Chairman; a situation where the
Human Rights Commission does investigate a case
of an ordinary person and orders release, and per-
haPS itwould havealso ordered for compensation for

whathehas lost but because this ordinary person will
haveto goand startnew proceedings in court, he may
Just give up and that way the injustice committed orr
him will not have been redressed. But Mr. Chair-
man, if that were possible, the Human Rights Com-
nussion will have spent money, time and energy so
it would be double work for the same effort to be
Liken i coutt, both from the pomnt of view of the
victim but also from the point of view of tax payer’s
money. Because it is the same money that will have
gone to the work of the.commission and at the same
time to court.

So, Mr. Chairman, for those reasons I think that it is
important we grve the commiission its due place that .
is full independence so that they can operate thh full
mandate and those who are supposed to benéfit from
itrealiscthe benefitsat the least cost. Thank'you, Mr,
Chatrman.

MR. NSAMBU: Mr. Chairman, when you con-
sider the question of human rights as we have been
handling it since we started, it has taken fairly a long
time. This means that it is a very important issue
because a lot of people have suffered in the past. A
person who is likely to be appointed a member of the
team, must be somebody who can interpret whether
the rights have been trespassed upon or not, Sucha
person definitely is in a position which can enable
him to assess damage and loss caused to the person -
whose rights have been violated. Normally, when
these commissions are going an, the. person con-
cerned engages legal assistance, and in most cases
these people are very poor because they are taken
unaware, they are not notified that on such andsuch
day we are fetching you. So, you find in addition to ‘
their own sufferings; their families are suffering and
they have to go to the advocates to assist them, who-
will expect to be remunerated probably immediately
after the commission has given its decision. This
means that if the legal professionals take it that
recovery of damages will be through the court action
then they might be reluctant to assist these people. In
those circumstances some of them fear. even to go
back and sue these people They think that if | g
backtocourt, Imightbe fetched again, Sotoallevmc
all these problems, itis better that these commissions
are empowered to award something to the person
who has been released by the commission. But if we
leave it at that, definitely, we are saying ‘that the
people we are going to appoint are’ going to be ‘
laymen who cannot understand what is gomg m
But even if laymcn were to be appointed for their
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expertise, some where surely there must be some-
bodyquahﬁed in the field of legal profession to assist
in the circumstances as they are mtended to alleviate
the problems and to do things quickly.

I think I must support the Motion as it is to the benefit
of every person. In fact you people who are seated
here, you are the first victims of these things.

MR. LANGOYA: Thank you, Mr. Chairman.
Mr. Chamnan, article 78 the Assembly is trying to
give powers tothe Human Rights Commission. This
is now the time to give them énough powers, so that
they can function efficiently without having excuses
for not pcrfonmng well because they were 1ot given
enough poWers

Iwould hkc Mr. Chmmlan,to saythal [ supportthe
amendment because 1 would like to see the Human
'Rights Commission avoid delays after it has proved
that one’s human right has been infringed, it is not
good to sit and wait for months or years without
receiving any compensation, but ifthe power is given
1o the commission you can be compensated in time
and may be recover from the suffering in time also.

The third reasort, Mr. Chairman, is to give the little
powers to the commission, as it is put in article
78(2)b, to bring proceedings in a court of competent
jurisdiction, it may not be done. You may be coming
. from long distances like Kitgum all the way to
Kampa,lato g0 to court WhJCh may not sit and so on.
So, I would like to support that we give the Human
ng,hts Coxmmssmn enough | powers & to deal with all
wsu&s Thank you. .

' MRS EGUNYU (Women' Delegate Kumi):
Thank you very much, Mr.'Chairman. Mr. Chair-
. man, as oné of the Movers ofthe Motion, [ would like
to make certain ‘clarifications on issues that have
been ‘raised on the Floor before discussing my
reasons for moving this amendment.
Mr. Chairman, Sir, it has been argued that the
Uganda Human Rights Commussion should make
recommendations and leave it to Parliament or other
‘authority to take action. Mr. Chairman, the experi-
enee of this country is that those who are supposed
to act on reports say for example of Commissions of
Inquiries have never taken appropriate action. In
effect it means that all the resources and the time that
has gone into investigations' have never bore no
fruits.

Mr. Chairman, it has also been argued that in the
interest of natural justice, an investigating authonty
should not have judicial powers. 1 wish to point out
to this House the fiict that there are some quasi-
judicial authorities, these are authorities which have
both an exccutive and judicial role. And, further-
more, the fundamental principles of natural justice
that were cited to defeat this Motion are actually
complied with under Article 78(1) which affords an
opportunity to both the complainant and the person
alleged to have abused or infringed the human rights
to appear before the Uganda Human Rights Com-
nussion and also for the production of evidence O
for evidence to be adduced. For example, undef
Article 78(2)b, it has been argued that this matfﬁr
should be referred 1o a court of competent jurisdic-
tion but I would like to put it to the Asseriably that the
composition of the Uganda Human Rights Commis-
sion actually evolved in Article 76 (1) is made up of
a Justice of the Supreme Court and Judges of the
High Court or persons qualified to hold such office
which in effect means that these people who ar
composing this Commission are actually competent
enough 1n legal matters.

Furthermore, I would like to cite an example of othe
countries that have actually gone ahead to give th¢
Human Rights Boards or Commissions powers 1©
investigate. [ will quote from an article in e
Commonwealth Law Bulletin of January 1986 and
the article is on establxshmg National Human Rights
Commxssmns page 230, it states that some of the
legislation establishing human rights machineriés I
countries like New Zealand, Canada as well 35
Austraha, have g El\/u] these Comumissions or TAbY”

nals powers to vestigate, hear and detérmine isSues
outstanding from unresolved complaints. And thes®
Commissions can gve remedies similar to thos®
available in the courts such as damages and orde®
that the amendment ‘secks. Furthermore, there 5
also the example of the South African Constitutio®
onthe similar matter that where the Commission b3S
investigated and it is convinced that actually ther®
has been a human nights violation it should go ahead
and provide for redress.

Onthose grounds, Mr. Chairman, I beg the House®?
wholeheartedly support this amendment.
you, Mr. Chairnman.

MR. CHEPSIKOR (Youth Delegate - Easte"”
Region): Thank vou Mr. Chairman for giving M€
chance stoday. lam happy Mr. Charrman folldwmg
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the hustory of our country very critically, it is impor-
tant that the Cormmission’s hands arc left open. We
should not tie the hands of the Commusston if we do
this, it is like giving power from the right hand and
then we take it away with thc k,ﬁ hand.

Secondly, Mr. Chainnan, for the effective imple-
mentation of the duties, the Commission should be
Biven autonomous and prerogative powers without
oppression o that they can dotheir work very clearly

and effectively. Mr. Chairman, as long as they are

doing the right thing it is clear that the Commission
should have independence.

Then finally, Mr. Chairman this is one way of
¢luninating corruption and abuse of fundamental
human fights and frecdoms w our country. For long
the Compmissions i this country have been abused
because > they have been operating without independ-
ence. They try to implement thar activities and
govemment comes in to opptess them. Therefore,
Mr. Chaisman, the Commission should be gx»en
P()Wu's ‘

THE CHAIRMAN: I will ask Hon Mulenga to
respond to some of the issues swhich have been raised.

MR. MULENGA (D.P. Representative): Thank
You, Mr. Charman. Mr. Chairman. I would like to
respond to technical issues rassed by some honour-
able Leamed Friends. One is that the proposed
amncndment mght contravene the nules of Natural
Justice intwo wayvs. One. that the Commussion will
beajudge inits own cause. This was raised by Hon
Ogola and Hon Kawere  The other 1s that the
Compussion would nor hear the other side

Mr. Chasnmas and honourable Mumbers. T would
k¢ to respectfully rephy that these armnments Were
maslmdmg because they seem fo have zgnomd the
Provisions of Articke 78 Clausu t) paragraphs (a}.
(). ang (¢} The purpose of thg so paragraphs 1510
8ive the Comnussion powers to hear. The Comus-
$10n 15 not set up Just to pursuc the cause of one
dsvadual. it is to look into violations of human rights
Andassess whether there has buw violatwns s oot
intended to be an advocate of one ndrvidual. Thatis
Why the composition 15 put to such fugh fevel of
‘““&rm and ability. pruiu,uun abilitv - So. Mr

Chairman, as envisaged n s Draft Constitution 8
3 Hon. Mavombo put it. a quasi-judicial body So
letys not be pusled by theexpression of theuscofthe
Word ipvestigate” and start cquating i with the

Cip

7Z(H

body.

lfil ¢ (INSTH’UI NT A??FMBI Y
SR A A

So, on that count, Mr, Chairman, | wouid hke to
humbly submit that it was misleading to say.that this.
amendment would make the proceedings of .the
Commussion viotate the rules of natural justice. Hon. .
Kyemba wanted to know if it is envisaged in this
amendment that the Commission would have unlim-
ited Junsdiction. Inrespect of compensation | would
say, yes. Because you may find that someone should
be awarded a hundred thousand or fifty million and
if through evidence adduced through experts or
witnesses 1t has caused, the Commission is able to
say this 1s the appropriate amount, Then there is no
reason why they should not name the amount but
what is important as it has been pointed out by Hon.
Charles Owor and the next clause which enables
anybody who thinks thatat s exeessive to resort to the
courts, the ordinary counts of faw. Soit has that role
of being able to assess-and determine. {f someone
says this 1s too much then he goes to the appropnaw
courts or rather the ordman courts.

Mr, Chairman, Hon Mayombo raised the guesnon
of whether the Commuission has the abilityas aquasi-
body, to assess damages? Here | wish to say and,
perhaps, I should add 1o the objection of hortourable
Delegate from Padyere, Sam Ringwegs, that there is -
a Judge. the others are not lawyers, therefore, the
Commission may not have the ability like an ordi-
nary courtof lawtoassess damages. On the contrary
the composition. Mr, Chairman, is such that it may
be a richer body than a Judge sitting alone in the High
Court where vou have these other men perhaps of
different disciplines - (Tnterjection)-

t am sormv. 1 had no mtention of excluding wotnen
from the qualification, 1t is just that one takes time to
get used 1o this modem gender language. So, Mr.

Charman. the composition of the Commxssxon, far
from disquahifiing 1t from being able'to assess, 1
think 3t makes it even more suitable but the most
important thing is thatit has these powers to summon.
and recoive wxdx.ncc from anyvxhere and; from any-
%o ﬂus 15 ruall\ not an argument ‘with due
respect to Hon R,mg},wy. to say the amendment

‘should be rejeeted

Mr. Chavrman. fastly. I wish to refer to the' quotation
that my Colleaguc. the co-sponsor has read to vou
from the Commonwealth Law Bulletin, 1t 1s very
interestng because these bodies that are rufcrred to
which have been given sinular jurisdiction are in
countnies which chensh, which alwaystatk about the
independence of the Judiciary and the separation of
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powers. Through expericnce even these Jurisdic-
tions have seen it fit to have a mechanism whereby
abody like the Human Rights Commission should be

- givenpowers to adjudicate. Really this is what we
are saying, adjudicate or assess but if there should be
a dispute then we 80 10 courts, ordinary courts for
adjudication.” Here the area ‘b(ein‘g covered is to
investigate and assess and order accordingly but if
there should be disputes then that dispute will goto
‘the ordinary courts of law. Mr. Chairman, 1 stifl ask
Members to support this amendment.

THE CHAIRMAN: Hon. Delegates [donot really
think we should continue debating this one. We have
reached a state where there is nothing reafly substan-
tially new to be added. What I can say is that the
Chair is not allowed to give evidence but { know that
even the Australian Junsdiction which I am ac-
quainted with, they have not only one but two
tribunals of this nature lookirig after the interests of
theordinary peaple but they can also award compen-
-sation in Circumstances which are limited. This is
without appearing to be contributing to the debate
. but now —(InlekJEg'liah)« You cannot call the Chair-

" maa to order unless you stand up and there are fifty--

one of you'but ouly after he has made his nyling
Now, letus put the question, Iwould like to say that
we have the quorum so we can' make decisions ang
soletus putthequestion. 1fwegiveone why not fifly?
I'think Jet us just Jeave it there and decide the fare of
the amendthent. '

Hon Mulenga and others have moved to replace
paragraphs (a) and (b) of Asticle 78 (2) and also 1o
insent another clause (3); and the present Clause (3)
would become Clause (4). Let me put the question.

(Question put and agreed fo).

THE CHAIRMAN: Now, since we are now in
quorum, I would liketo invite the House thar we go
back to the other matters on which we did nof make
a decision for lack of quorim when we started

Inatticle 77 wehadtwo amendments, Hon. Mulenga
could rurt through them quickly s that we make our
detision on them.

MR. MULENGA (Demoeratic Party): Thank
yo‘u,,Mr: Chairman. Mr. Chainnan the firgy Was in
respect of Article 77 Clause 3 paragraph (aj and the
amendment was to delete the words “and comms
persons for contempt of its orders in accordgnce
with the Rules of Court ' appearing in the second

and third line of that pasageaph.,

THE CHAIRMAN: { would suggest that you also
speak to the second one so that we do not have to -

MR. MULENGA: The sccond amendment, Mr.
Chairman, was to transfer the substance of those
words o Acticle 78 to tomn paragruph {dyof Clause
(d) which should read, ““To commit persons for
contempt of these orders”’. Those are the two
amendments, Mr. Chairman '

THE CHAIRMAN: And afso for the benefit of
Members who were not there the amendments are
essentially really fo provide for

proper writing of law in the sense that Hon, Mulenga
Is suggesting that the question of powers should be
in clause 78 and that those powers should not be
muxed up with functions. Because among lawyers |
think there is fairly a distinction bétween powers and
functions. You performa function, you discharge a
duty or a responsibility, you confer a power and you
exc?rtisc A power. but here they are trying to mix al
ofthemtogether. So the question then is sumply o
of shifting this mix up so that the question of the
POWer Lo impose sanctions against the péople who
vommut contempt on.the Commission is Wﬁhm
posvers rather than functions and we couldnot vote
on it for fack of quorum af the time.

Can I'put the question on Articks 77, Clause 3(a)as
moved by Hon. Mulenga?

(Question put and agreed 1o}

THE CHAIRMAN:Asticle 78, We add at the end
4 new paragraph (d) to say “‘Giving power 10
commit persons for contemplt of the orders of the
Commiysion” 1wty put the question.

(Question put and agreed (o).

THE CHA]RMAN:And so we have concluded
d“Q,SB amendments on Articles 77 and 78

On article 78, § think thece i another amendment b u
before we LOW et me now pur the question on Article
77 as amended,

(Question put and agreed 10).
THE CHAIRMAN Then, is there any other amend

menton artele 787 Hop, Omara Ambo do you have
any?
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MR. OMARA ATUBO (Otuke County): Mr.
Chairman, I have a proposed amendment in the
present Article 73(3) which I think becomes

(4).

THE CHAIRMAN: It has now become (4) but we
shall call it (3) for purposes of discussion. The
Technical Committee will do the adjustments when
they preparc the whole Chapter when we have
completed it.

MR. OMARA ATUBO: Mr. Chairman, [ beg to
move that Article 78 Clause (3) be amended by
deleting the clause and substituting it with the follow-
ing: *The Commission shall not investigate-

(a) the merits of any matter which is pending before
a court or a Judicial tribunal and

(b a matter relating to the exercise of the preroga-
tive of mercy’’ Mr. Chairman. I beg to move.

THE CHAIRMAN: Would vou like to omit (b)?

MR. OMARA ATUBO: Well. 1 will elaborate on
that one.

THE CHAIRMAN: Yes, | can see a seconder, you
£0 ahead.

MR. OMARA ATUBO: Mr. Chairman. the pro-
posed Clause in the Draft Constitution states that it
1S mtended to restrct the powers of the Comrnission
not to investigate certain areas of violations if there
are violations at all. that is. where matters arc
pending before a Court. The sccond one 1s On mMAtters
relating to foreign |

or international relations. And the third one 15 3
matter relating to the exercise of the prerogative of
Mercy. The prerogative of mercy under Article 113
is exercised by the President on the advice of the
Advisory Board of the Prerogative of Mercy.

Mr. Chayrman. what 1 seck to do i the proposed
amendment, is to reduce the arca in which the
Commission is being restricted. Secondly. 15 tO
define better what we mean when we Sav that .thc
Commission will not investigate matters pendmg
before a court or judicial trbunal. Mr Chayman 1t
S my considered view that the mtention 1s not really
that the Comnussion should nat un‘csllgqlc ‘nn_\'
Matter before or pending before acourtora judicial
tnbuna] byt rather that it should not investigate the
Ments of those matters s rathera blanket restne:
tion on their powers of mvestigation

So,Mr. Chairman, we have seen it with the Inspector
General of Government where matters have been
arising, first of all, even before they go to court. A
situationmay arise wherea violation of human rights
is and investigation is commenced by the Human
Rights Commission and the State or the Executive
does not take that matter to court and the Comnus-
sion commences its own investigations.  In the
middle of the Commission’s investigations a dect-
sion is taken to take the matter to court. And,
therefore, in a situation of that kind what does the
Human Rights Commussion do? Docs it completely
abandon its investigations and leave the matter to
court or should it continue with at lcast investigate
the menits?

Mr. Chairman, when I say the Commussion should
not investigate the merits those, who are lawyers will
appreciate really what I mean, it is that the ments of
a case involves issues of the actual trial of that
matter. That is, if there 1s a cnmunal case pending
before a court, the Commussion will not investigate
the actual prosecution of the case: the witnesses
being called; the conduct of the Judge or the magis-
trate; or even the record of the court itself. But
situations, Mr. Chairman, will anse and they could
be very many where the man is complaining not of
the actual trial but that before he was arrested some
of his rights were violated in the course of the arrest,
his properties were damaged, he was not taken
before court properly and so on and so on. But the
Commission is not going - and 1 repeat - to investi-
gatc the actual merits of the case. And I believe this
is where really we should restrict the powers of the
Comumissionandasitis popularly known to lawyers,
the matter would be subjudice. But I believe that
matters that do not fouch the actual merits of the case
can still be mvestigated by the Commussion.

Mr. Chairman, administratively also one may say
that vou are likely to create a conflict between the
investigation by the Commission and the investiga-
tions of the court or the courts’ proceedings. Mr.
Chairman. [ believe that the Commission in its own
wisdom will be able to judge whether the complaint
of the human rights violation presented to it by the
person before court is worth investigating and,
therefore. itmaysay, ""no. we think that the court will
very competently handle this matter and therefore we
shall not interfere with it at this stage™ . But there are
cases which [ am aware of where complaints were
Jodged before institutions similar 10 the Human
Rights Comurussion which we have proposed in this
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Constitution and those institutions went ahead to
investigate the complaints even when the merits of
the case were still before the High Court or before a
competent Court and those institutions came out
with their own investigations regarding the viola-
tion, particular areas of violations of human nghts.

So, Mr. Chairman, I would like this Constituent
Assembly to appreciate this rather fine distinction
between the ordinary investigation of the violations
ofhuman rights and the areas where the Commussion
will not interfere with the actual investigations of the
merit of the case before court.

Mr. Chairman, if | may now move to the reasons why
[ believe that the Commission should not be feath-
ered or stopped in the investigations of a matter
involving the relations or dealings between the Gov-
ernment and any other Government or international
relations.

Mr. Chairman, let me say at the outset that the terms
of reference or the Constitutional powers of the
Human Rights Commussion, are very clear. Because
somebody will say that by removing Clause (b) you
are going to allow the Human Rights Commussionto
investigate the foreign relations between Uganda
and another country. No, becausethe Human Rights
Comumission is not supposed to investigate areas of
foreign relations. The Human Rights Commussion
which we have formed here clearly states in Article
77 (1), the functions of the Commussion. *‘The
Commission shall have the following functions-
(a) to investigate at its own initiative or on a
complaint made by any person or group of persons
against any human rights violations''= So the
Uganda Human Rughts Commussion 1s not going to
investigate contracts between the Uganda Govemn-
mentand IMF; itis not going to investigate the reason
why it is going to be removed and that is likely to be
misunderstood in three areas: (1) Extradition;

(2) The activities of Interpol, and

(3) Uganda is a signatory to various international
conventions and treatics.

Now, if you lcave this somebody will say, that the
Government may conspire; somebody 's human rights
may be violated and somebody will be extradited
back to Kenya, to Sudan or wherever as the areas of
the human rights violations are now becoming even
moreand more internationalized. The Human Rights
Commission in Britain in Europe has now got one
body, soareas of Human Rights Commission bounda-

nes are getting narrower and narrower. So, I believe
that by putting that Clause (b) there 1s likely to be a
musunderstanding.

Mr. Chairman, I have no objection to the matter
relating to the excrcise of prerogative of mercy. I do
not think the Human Rights Commission should
mnvestigate that; 1t 1s purely a Presidential exercise.
And really the way it takes decision, and the exercise
is purely his but [ think that in area of (a) we can deal
very effectively with the merits, areas of the merit of
the case and in (b) we can safely delete it. Mr.
Chairman, [ beg to move. Thank you.

MR. WAGIRA (Kibuku County): I thank you,
Mr. Chairman. Mr Charrman, 1 have my reserva-
tions which I would beg the indulgence of the Chaur
to putto clarity and if my fears be founded then 1 will
be persuaded to support this Motion. 1 truly believe
that the Comnussion is not going to investigate any
matter pending before court, if we have a bad
government which wants to violate human rights and
at the same tume preclude the Human Rights Com-
nussion from investigating,. The first thing they will
do immediately on detaining a person or restricting
him wili b¢ to commit that person to court and
thereiie stop any Investigations about that matter.
Mr. Chairman, 1 also find that it would be quite
useful for us toleave the Human Rights Commission
to investigate cven those dealings that may have 3
direct bearing on the human rights. As the Mover of
the Motion did put it clearly human rights violations
ar¢ now beconung more global and less nation-
centred. Mr. Chairman, | have a number of things to
ask myself here. We are saying the Human Rights
Commission should not investigate the dealings
between the Government and another foreign body
or Government but suppose the dealing is may bet0
lease a certain part of a country and displace somé
people and thus deprive them of their fundamenta!
nghts may be to have a property. Suppose it is to et
up an establishment that has environmental hazard
on the citizens of that country; suppose it is a dea!
involving that to export some people, God forbid:
shouldn’t the Human Rights Commission actually
£o ahcad to investigate that?

Mr. Chairman, [ would not like to debate in anticl”
pation but in the Draft Constitution it is also ind*”
cated that one of the grounds for which a President
lmg.ht be unpeached is by doing an act which 15
unucal to the economy of Uganda. The Huma!
Rights Commission would be better placed here if,
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for example, it can investigate any commercial
transactions which seems to infringe on the nghts of
the people. For that matter, Mr. Chairman, if those
grounds of mine be founded I beg to support the
Motion wholeheartedly. Thank you.

MR. SSEKANDI: Thank you, Mr. Chairman. I
seek clarification from Hon. Omara Atubo about his
excluding investigations in the exercise of the pre-
rogative of mercy by the President. I want him to
assist me in a situation of this kind. Youhave anant
People President, he uses his death squad to silence
people and to entrench himselfin power. He goes on
killing; people are arrested may be sentenced: he
exercises his power of prerogative of mercy the
cnnmunals are sct free.  Another sct s arrested,
Prosecuted, sentenced, he exercises his prerogative
of mercy they are set free. This is evidence of abuse
of office. Would the Mover suggest that the Human
Rights Commission should not investigate the exer-
cise of the prerogative of mercy in such instances?

THE CHAIRMAN: Let me hear other speakers
before I ask Hon. Omara Atubo to react.

MR. MASALU MUSENE (Manjia County):
Thank you, Mr. Chairman. Mr. Chairman, I sup-
port this Motion wholeheartedly and I shall specifi-
cally talk about deletion of (b) from Clause 3 because
that one provides that. the Commuission shall not
mvestigate a matter mvolving the relations or deal-
Ings between the Government and any other Govern-
ment and so forth. I state that the Commussion should
have the power to investigate in such relations.
Because, Mr. Chairman and honourable Dclegate;.
Uganda is a member of the United Nations Organu-
sation and has ratified treatics thereunder especially
the Universal Declaration of Human Rights of 1948
and it is a party to the International Convention
against torture and other cruel. inhuman or degrad-
Ing treatment which came in force in 1987 And
Uganda as a member of the Organisation for African
Unity has also ratified the Organisation for African
Unity Charter on Human and Peoples Rughts com-
monly known as the African Charter which came
Into f;>rce in October 1986. Uganda will. no doubt.
S00n ratify the [nternational Convention on Civil aqd
Political Right. Therefore. Mr. Chairman, this
Makes it imperative for the Human Rights Comumus-
Sion to investigate matters which are related to
Violations of human nights between Government and
any other Government or Intemational Orgarusa-
tions. For example. if the refation or dealings

between Government of Uganda and a foreign Gov-
emment or Intemational Organisation involve the
breach of fundamental freedom then the Commis-
sion should investigate. We have foreign diplomats
in this country or expatriates and they can complain
that their rights have been infringed by any authority
or person 1n this country or Government. A Com-
nussion therefore should have the powers to investi-
gate in the interest of intemnational cooperation and
unity.

Mr. Chairman, although the fate of Chapter 3 is not
yet determined but the spint of Article 12 Clause 7
supports my contention. It provides that all individu-
als, groups and communitics shall be free to have
access to all regional, continental or international
institutions dealing with the breaches of human
nghts and freedoms. So, of course. this is one of the
national objectives and principles of State policies
but you can see that it is in line with the argument I
am advancing that Uganda, as a member of the
international community, should allow our Human
Rights Commission to investigate such matters.

Mr. Chairman, some countrics have even gone as far
as specifically putting specific provisions in their
national constitutions in this direction. Forexample,
the Constitution of Peru in its Article 305 provides
as follows and I quote: *'When domestic remedies
have been exhausted a person who considers him-
sclfmyuredinrespectof the nghts recognised by the
Constitution may have recourse fo international
courts and bodies constituted in accordance with
the treaties 10 which Peru 1s a party. " So in that
spint, Mr. Chairman, to limit the powers of the
Commussion not to investigate matters involving
relations or dealings between Government and inter-
national organisations, Mr. Chairman, will not be in
line with the international treaties and obligations of
which this country 1s a party. 1 therefore, Mr.
Chairman support the amendment. Thank you.

THE CHAIRMAN: But could you indicate to us
how the Tribunal will proceed for instance to compel
attendances. We Are saying it can punish contempt,
how can it compel attendance of nationals or func-
tonanes of other states or international bodies to
appear and testify or tender documents in the process
of trving to find an answer. How do you intend to
empower the Commussion to do that? [ am just
secking clanification for curiosity’s sake from the
Chaur.



2208

CONSIDERATION OF THE DRAFT CONSTITUTION

MR. MASALU MUSENE: Mr. Chairman, the
Human Rights Commission could cooperate with
other intemational organisations. For example, we
have the International Court of Justice, we could
empower the Human Rights Commission to cooper-
ate with such organisations in assisting when and as
it could be necessary .

THE CHAIRMAN: Letmehear fromHon. Katenta
Apuuli.

MR.KATENTA APUULI (Conservative Party):
Thank you, Mr. Chairman I would like to appeal to
Members that we should set manageable tasks.
There are certain things that we are asking ourselves
to do or our organs to do that cannot actually be
achieved within the norms of mnternational diplo-
macy. There is the Vienna Convention to which
Uganda s a party whichaccords certain privileges to
the international community and diplomats in par-
ticular that you cannot violate with this amendment
we are trying to suggest here. The purpose of
including (b) in this article was for avoidance of
doubt of what the Commission can do and if you sct
to amend it to include international organisations
you would be running against the tide of other
already established conventions that Uganda has
already committed itself to. I would like to also
appeal to the Mover to help me as a lay person as to
how materially his amendment of article 3 (a) differs
from the existing proposal by the Draft. Ithank you,
Mr. Chairman.

MR. KAVUMA (Kyadondo South): Thank you
very much, Mr. Chairman I have serious reserva-
tions with this amendment, Mr. Chairman.

In(a), firstofall, as it originally appears in the Draft,
I think here we wanted to protect the cardinal
principleinlaw ofnot interfering with matters which
are before the courts, the subjudice principle. Now
we say no, we will now restrict this to not investigat-
ing the menits. You are creating a problem to those
who are going to decide whether what you are now
doing is really on the side of merit or you are
investigating matters that should not have been
investigated. Where do you put the border line?
Secondly, I think if there are proceedings in the
courts and then you have these investigations also
going on there is a danger of causing some confusion
which can even lead to a preempting of what would
eventually come through a normal judicial process
by acourtoflaw. Mr. Chairman, I also see problems
withthe removal of (b) as it is being proposed. There

1s a likelihood that the work of this Commission
could endanger relationship and dealings between
the State, between Uganda and other States. And [
think we should try to avoid creating in our Consti-
tution organs which may causc problems when they
try to do what they are asked to do. Mr. Chairman,
we have just made tis Commission almost a court
and normally I thunk courts have jurisdiction within
the limits of the boundaries of their States. I am not
comfortable with a provision which may seek to give
Junsdiction 10 a court to deal with matters that are
outside the borders of this country.

Mr. Chairman, 1t is for those reservations that I
oppose the amendment and I think this kind of
provision should not find its way in the Constitution.
I would appeal to those honourable Delegates to
stick to the Draft as it appears, because to my mind

it takes care of what we want to achieve. [ thank you
Sir,

MR. MULINDWA BIRIMUMASO (Bukoto
West): Thank you very much, Mr. Chairman. At
first when T listened to the Mover he gave me the
impression that this Commission automatically does
not have to investigate relations between the Uganda
Government and any other foreign Government or
organisation. It was a sort of an assurance that it 1s
not necessary c¢ven to mention but as the debate
progressed 1 found that probably 1t is better to
mention it than remain silent about it.

When Listened 1o Ambassador Katenta Apuuli, he
wanted the Mover to give stronger reasons why he
really feels that now the Commission has in some
circumstances. to investigate these dealings and 1
would also request the Mover if he has very serious
cases and even putting into account the possibility
and the capacity of our Commission to investigate
these dealings which might be violating human
rights. He cited abduction. he cited extradition and
possibly I would add on abduction from a foreign
country but even I think if you go deep to investigate
dealings between Government when you do not have
the capacity to sumunon the other side here - because
Governments are cither protecting their interests OF
advancing their interests. So if the Mover really has
astrong reason (o tell us why he should think that the
Commission must wvestigate foreign dealings or 10
show cause that the Commnussion will have the
capacity to cffect its mvestigations and whateve!
then probably I would be obliged to support fun-



FRIDAY, 16 TH SEPTMBER 1994

2209

THE CONSTITUENT ASSEMBLY

Mr. Chairman, on (a) if we mention the merits not to
beinvestigated by the Commission, we are assuming
that even the competent courts canhave demenits and
I think we are prejudicing our courts that they can
mishandle cases. I think we should not build on the
wrong path when we want tobuild a good future. We
are saying that our courts are going to be competent
and they will not be having demerits but the Mover
tried to imply that the Government of the day might
come to arrest you, take you to court and then if the
Commission wants to investigate they will say no,
the matter is before courts. But any way when we
have covered that under what the Minister is sup-
posed to do. He is supposed to report what the
Commission has found, whether someone has been
putin jail or whatever. I think the motive here is not
clear and if the Mover does not give me very strong
reasons why he feels this Commission should inves-
tigate foreign dealings, I would request Members to
throw out this amendment. Thank vou. Mr. Chair-
Mman,

MR. O’LET (Erute County South): Thank you
Mr. Chairman. 1 support this amendment. If you
Look at the amendment of (b) vou wall see that it was
included in the Draft itsclf by mustake because
Article 77, Clause (1)h indicates that one of the
functions of the Commission is to monitor the
Government's compliance with international treaty
obligations on human rights. Then how can you
again include that it should not investigate when
what is in 77 (h) which we have already accepted as
a function runs counter to what was again included
In (b). So I support the amendment to lcave out (b).
Thank vou. Mr. Chairman.

MRS. MWONDHA (Women Delegate - Jinja):
you very much. Mr. Charrman. When |

looked at the amendment on the first sight [ thought
was obliged actually to may be support it. But on
Second thoughts and on further analysis | found that
if ] support. it is going to prejudice the mdcpcndgwc
of the judician because it savs. *7he merits ofany
matter which i pending before courts can not he
Mvesupared Now. ot wouders g case s
Pending in a court of law the Comnussion may have
0 interfere with the handling of the case on the
Pretext that 1t 1s imvestigating but myestigating on
Matters other than the merits of the case. Now. how
Isthis invest igation gomg tobe madcand how arc the

Tesults going to be got”

S0 on one hand, actually if this provision is left to
Stand or if the amendment is passed that is what it

should mean, it is going to encroach on the independ-
ence of the judiciary so that there will not be any
impartiality or freeness when the court is handling
matters. And, secondly, I find the word merit here
actually very slippery and very confusing because to
me when you are considering or looking at a case you
haveto look at the demerits and the merits of the case
and then you decide the case according to its own
ments that is when the party which has sued or the
State that has filed the case can win and you usually
talk about the merits of the case after a decision.
Now when we leave that word “‘merits"" in this
amendment then it would mean that the Commis-
sion’s interference will tantamount to either a review
of a decision that has been made by court. So on
those ground I am a little bit skeptical in fact I am
obliged not to support the amendment.

Secondly, Mr. Chairman, on the deletion of Sub
Clause (b) 1 the Draft Constitution I think it would
be very dangerous and very fatal to our country if we
deleted 1t as it 1s here. Because one honourable
Member said that as far as the national objectives are
concerned it i1s within our objective to respect the
international treaties and the rest of it but I find it so
difficult to get satisfied with such a reasoning be-
cause the Human Rights Commission which has
been established under this Constitution is not going
to be an intermational Human Rights Commission, it
15 a Uganda Human Rights Commission. So if it is
the Uganda Human Rights Commussion then there is
no reason why we should extend the tentacles of this
Commussion to investigate into the affairs with
Govermnments which are external. Thank vou very
much. Mr. Chairman,

THE CHAIRMAN: Weshall hear from Ambassa-
dor Ogola.

MR. OGOLA (West Budama South): Thank
vou, Mr Chairman.I am persuaded to support the
amendment on the Floor because 1 foel that the
conduct of the Human Rights Commisston which we
arcto form under this Constitution is essentially for
our own people. The fear that in the amendment as
proposed 1t may be involved in investigating the
conduct of other Governments. 1s musplaced because
that is not the central 1ssue in this amendment.

Mr. Chairman. Hon. Ambassador Katenta Apuuli
invoked the Vienna Convention. The Vienna Con-
vention Mr. Chatrman. 1s based on reciprocal scif
interest and that means that the Governments which
recognise each other and extend to each other diplo-
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matic recognition shall conduct their aflairs on the
basis of reciprocal self interest. On the basis of
reciprocal self interest that, ‘what I do to you, I
expect you to dotome’. Butthat convention does not
cover criminal offences, and therefore, if an Ambas-
sador of one country commits a crime in the country
of accreditation, that country has a right to call that
Ambassador to order and it is true, can arrest him,
but will not try him unless it has received the consent
of his own government. But that will not erase the
fact that there was a crime committed! Now, that
crime committed, therefore, remains of interest to
that Ambassador’s own country, therefore, his coun-
try has a right to investigate him, and that investiga-
tion may go to the country of his accreditation, and
indeed if this country has got good relationship with
the other government, the other government will
provide all the information at its disposal because
they are in good relations.

So, if we are saying that we cannot extend these
investigations to the other country, we are simply
trying to fear or rather to cover crime, and I feel that,
that example was not a right example to give, Mr.
Chairman. Mr. Chairman, secondly I do concur
with this Amendment because of what Hon. O’let
referred to in Article 77 section (h) which gives the
Human Rights Commission we are proposing to
monitor the government’s compliance with interna-
tional treaty obligation on human rights. Now,
thirdly, this Amendment helps the human rights
convention, actually, to protect the interests of our
citizens even outside the borders of our own country.
For example, if one government of ours should
someday go into war with a neighbouring country
and the war has not been authorised by Parliament,
and my daughter or my son is forced to fight such a
war, in a country with which we are otherwise at
peace, then it is possible for me to go to the Human
Rights Commission to demand formy child’s wherea-
bouts. And if he has disappeared in that undeclared
war, I should have the night of investigation so that
[ am told exactly where my child is, where he has
disappeared toand why the state commutted my child
to die in a war which was undeclared. That is within
my right and it is within the right of my country to
protect myself, to protect my children, and therefore,
we cannot say that this article is misplaced. Thank
you very much, Mr. Chairman,

MR. BAGENA (Bufumbira County East): Thank
you very much, Mr. Chairman. Mr. Chairman, |
have been listening very carefully from all the
previous speakers and I have failed to get one

convineng teason of retwiing cither the proposed
Amendment or even the original Article 3 in the
Draft. Mr. Chainman, Hon. Wagira asked questions
and I have been listening trying to find answers to his
question. His questions, actually, upset me and as 1
read a little back and I find we are contradicting
ourselves when we say we want to eliminate human
nghts violations and yet the very body we want 1o
institute we are not allowing it to do its work.

T have a question under article 77(1)h, how can the
commission monitor the government’s compliance
with international obligations on human right when
it is forbidden to investigate what appears under
clause 3(b)? Mr. Chairman, we are making a Con-
stitution for Uganda, and that article 3, am sorry t0
say, was smuggled out of a Ghanian Constitution of
1992 article 219 clause 2. So, I beg to move that we
amend that article by deleting it because it is not
Ugandan. Thank you, Mr. Chairman.

THE CHAIRMAN: The Hon. Bagena is socking
to move an Amendment which totally prejudices
even the existence of Hon. Omara Atubo’s propo-
sition on the Floor. Now, ifitis seconded and we deal
with it and it removes that Article then there 1S
nothing else to discuss. So, now we cannot proceed
with Hon. Omara Atubo’s Amendment. We now
proceed with Hon. Bagena’s Amendment. Because
ifitis carried it removes the whole paragraph, and if
the paragraph falls actually, he is removing the
whole clause, and if the clause falls, there is nothing
else to amend. Therefore, Hon. Omara Atubo’s

. Motion would also fall by the wayside. Because he

is seeking to amend and retain some things. So, noW
we are going to ask Hon. Bagena - he has given hiS
reasons inadvance - [ do not think we have togo back
tohum. Let me hear one or two speakers on this on¢-

MR. OWINY-DOLLO (Agago County): Thank
you, Mr. Chairman. Mr. Chairman, I find myself
strongly persuaded by the latest proposal. Mr.
Chairman, it is idle and unnecessary for us to say th¢
commission shall not investigate any matter which 15
pending before a court or judicial tribunal. Wehave
already provided here, Mr. Chairman, that tis
commission will have the powers and status of 3
court. It is a law that no court can either investigat
a matter which is pending before another court. So,
we do not need to provic™ for it here.

In respect of clause (c) a matter relating to 4
exerciseof the prerogative of mercy. Mr. Chairma
ﬁ\ﬂpfemsativeofnn:rc_\'aslunde:sw\ditmﬂwp‘s‘
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constitutions and even in this- present Draft 1s a
discretion given by the President of the country. As
amatter of fact, he sits like the final court as it were,
after every court of the land has alrcady done its part,
the President now comes in. It is true that normally
he does this on the advise of some committee estab-
lished. But now when the final court of the land, a
court which is even above the Human Rights Com-
mussion as a court, has made a decision which is a
discretion, how can the Human Rights Commission
Investigate powers which are discretionary? One
can only understand that if there were anything to
query then may be the sectoral commuttee of Parlia-
ment on presidential affairs would be the most
competent body to query the discrctionary powers
which are given to the President. So, I think this
intended amendment, late though it be, has a lot of
sense in it. Thank you.

MR. LIIGA (Buvuma County): Thank you, Mr.
Chairman. As debate progressed on the proposed
Amendment by Hon. Omara Atubo | was almost
persuaded to agree with his Amendment, but I have
developed a feeling that this Amendment is abso-
lutely or goes against the whole principle of the
Human Rights Commission, and I find myselfagree-
ing with the last Mover that we delete the whole of
clause 3 from the Constitution. The thing 1s this; if
the commission has quasi-judicial powers, it will
necessarily have to investigate some of these matters
as a court. Now, if you say the commission should
not investigate the merits - whatarc thesellittle things
which it should not investigate? I think before the
commission starts on investigations, it starts with
merits of any case.

Now, we have already given the commission some
powers to act as a watchdog on government’s
compliance with certain obligations and some of
them international. If we have donc that already, it
seems we are giving with the left and removing with
the right by saying that the commission should not
investigate some of these international obligations
which government may be deliberately or inadvert-
ently overlooking. If it is deliberate, then the com-
mission should take action and get government t0
move in the right direction. Ifitis by oversight then
the commussion should call government to order and
see to it that government complies with its interna-
tional obligations.

Finally, Mr. Chairman, the prerogative of mercy, I
think is an area where the commussion could come

In quite strongly and put government on the night
course. Although we say the President shall exercise
the prerogative of mercy, we know there is a small
comurussion or a small body of people who should do
this job. Now, as human feelings go some of the
members of this commission of the prerogative of
mercy may be persuaded not to give the benefit of
that prerogative to the victims. We have seen
circumstances in this country or instances where a
relative is sentenced to death and one of the people
supposed to investigate or rather, to recommend
underthe present setup is a DC or rather these people
we call the District Executive Secretaries. Now, he
1s supposed to see whether he can persuade the
President to grant this man this prerogative. Atmost
tumes you find these things fail. When I was still in
the Chair in the High Court as a Deputy Chief
Regystrar, I was seeing these things happening. The
DC simply says no the people do not want this man
around the village, the sentence must be executed.
Whereas the truth is the reverse.

So, as faras lamconcemedand Ihope I can persuade
the honourable Members of the august House, to
delete clause (3) altogether from Article 78 and leave
it to the commission to see how it goes about its
duties. Thank you very much, Mr. Chairman,

PROF. SENTEZA KAJUBI(Kyadondo North):
Thank you very much, Mr. Chairman, for allowing
me this time to support the Amendment on the Floor,
Mr. Chairman, I had originally been persuaded to
support the original Amendment which, at least, left
out some of the provisions of this clause and that was
the prerogative of mercy. Butafter Hon. Ssekandi’s
question about the possibility of a President who
would release every murderer perpetuating against
actions of human rights, I was then persuaded that
even that one should not be left in. Mr. Chairman,
international organisations can also infringe upon
human nights either by omission or by commission.
Forexample, the Human Rights Commission should
have the right to question the role of a particular
international organisation during a particular re-
gime, like, His Excellency, Yoweri Museveni had
the occasion to complain that while Uganda has been
suffering intemational organisations have looked
on. I quote um, "‘while Uganda perished the rest
of the world kept largely silent’’. Ugandans felt a
deep sense of betrayal that most of Africa kept silent.
This was by omission, they did not do anything. But
there could have been some cases where some of our
neighbours also were aiding these actions which
were against human nights -(Tnterruption).
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CAPT. BABU: Point of information. Mr. Chair-
man, dealing with international organisation or inter-
national foreign countries is also violating people’s
human rights, especially, with toxic damping of
radioactive materials, where, leadership of certain
countries have been bought, they have allowed
international bodies to damp nuclear wastes in those
third world countries. And when this comes, the lives
of the citizens of those countries are in danger. Here
is a very important point that we must all be very
careful of, because right now most of the developed
countries are looking for countries which are weak in
terms of economy and they use money to damp these
wastes in these countries. Mr. Chairman, that is the
information.

PROF. SENTEZA KAJUBI: Mr. Chairman, [
am grateful to Hon. Babu for that information, in
fact, it does not stop on nuclear wastes only but there
have been commodities which have been condemned
in other countries and then damped in our countries,
sometimes with connivance, sometimes, it is our
ambassadors abroad who do not keep a very keen
eye. So, when that one happens, I think the human
rights commission should have the right to investi-
gate such actions.

Mr. Chairman, there could also be a possibility of a
country instituting a form of slavery between this
country and a foreign country. From time to time
there have been rumours that children have been
disappearing and possibly on suspicion that these
children were being sold to other countries where
they want slaves from Africa - cheap labour. So, if
there were sucha suspicion [ think the Human Rights
Commission -(Interruption).

MR. SSEKANDI: Point of information. Thank
you, Mr. Chairman. In fact, there are instances
where you find that torture gadgets are allowed in
countries to be used to violate people”s rights; would
the commission stop enquiring into such activities
(Applause)?

PROF. SENTEZA KAJUBI: Mr. Chairman, |
think I should wind up, I think we have got enough
informationfrom the Floor to persuade the House to
support this Amendment. Thank you, Mr. Chair-
man.

MR. RUHAKANA RUGUNDA (Kabale Mu-
nicipality): Thank you very much, Mr. Chairman.
Mr. Chairman, I would like to oppose the Amend-

ment brought in by Hon. Bagena. Mr. Chairman, I
oppose it because this clause is a very, very impor-
tant clause, 1t declines the limitations of the Human
Rights Commission that we are putting in place. If
we just put it across without clear demarcation lines
we will get into problems. Mr. Chairman, it is night
that the Human Rights Commission should not
investigate matters that are under other courts, in
fact, that will be causing conflict and will be under-
muning the institutions that we have ourselves set up.
Mr. Chairman, if we find that a court has a problem
stead of asking Human Rights Commission to
nvestigate 1t, we should solve that problem facing
that court and strengthen that court instead of escap-
ing to set up another institution.

Mr. Chairman, the second point is about relations
with other countries. Uganda is a landlocked coun-
try, hence the relations with a neighbouring country
are very, very cructal. The state has capacity to get
information from security organs and other institu-
tions and can. therefore, better handle matters of
relations with other countries. If you bring the
Human Rights Commission in matters involving
international relations, you will end up having a mix
up and meddling of international relations, and in
fact, Mr. Chairman, this could easily throw Uganda
to war with a neighbouring country. Mr. Chairman,
the matter is a serious one and all the Hon. Members
know how delicate the relations with neighbouring
countries have sometimes been in the past. Fortu-
nately -(Interjections)

Mr. Chairman. on the third point, actually, Hon.
Ssekandi did raise an issue and said there might be
aPresident who could be conniving with violators of
human nghts and later on he could cover up these
people who may have been condemned todeath. Mr.
Chairman, in such a situation. the human Rights
Commission will not be having an environment in
which to operate. So, in fact, if there is already @
President who is behaving in that manner the critical
point would be not to struggle about the prerogative
of mercy but, actually. to struggle to remove the
regune that he may be heading and remove such a
president from power.

So, Mr. Chairman. in conclusion. this is a verv. very
important clause which defines limits of Human
Rights Commussion and which ensures that the state
continues to play its role in the management of its
relations with other countries and other organisa-
tions. I strongly opposc the Amendment.  Thank
vou. Mr. Chairman
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MRS. MUKWAYA (Mukono County South):
Thank you very much, Mr. Chairman. Having
listened very attentively, and from an assessor’s
point of view, I think the clause has been given a good
surgery and I am convinced that I think I oppose it,
but [ beg that inthe spiritof finishing the chapter, you
put a question, Mr. Chairman.

THE CHAIRMAN: Okay, I think we have talked
enough on this one. Thequestion is simply thisnow,
at this juncture. We have to declare ourselves on
whether we are saving the clause or not before we
even have a compromise, because this is fundamen-
tal.

Hon. Bagena with secondment of Hon. Senteza
Kajubi has moved that we delete clause 3 of Article
78. Now, let me put the question before you con-
clude. The question is for deletion.

(Question put and negatived.)

THE CHAIRMAN: Now we go back to the
Motion by Hon. Omara Atubo. The Motion by
Hon. Bagena failed, therefore, we have the
Motion by Hon, Omara Atubo, which we had
discussed extensively. What he seeks to do by that
Motion is to amend that Article by deleting the
Article completely but substituting it with the
following: Instead of three paragraphs it should
have only two paragraphs to read: *‘The Commis-
sion shall not investigate the merits of any matter
Wwhich is pending before a court or judicial
tribunal’

(b) ‘a matter relating to the exercise of the
brerogative of mercy’’. Now this would have.thc
effect of recasting (a) by narrowing it and omit-
ting (b), but (c) would remain as it is. Now, ['will
but the question.

(Question put and agreed (0.)

THE CHAIRMAN: So, the clausc remains and
Now let us put the question on article 78 as amended.

(Question put and agreed (0.)

THE CHAIRMAN: Now, honourable Delegates,
let us do it this way. I put the question on Article 79.

(Question put and agreed 10.)

Article 80 agreed 1o

THE CHAIRMAN: We have an Amendment on
Article 81 -(Interjections. )- Honourable Delegates,
the position is that unless we change our rules of
interpretation, we did remove the word ‘National
Council of State” somewhere, did we not, and put
there ‘Parliament” in article 76(2). Now, you would
cause a lot of confusion if you were to leave the
National Council of State here, because the very
procedure for appointment should be followed for
removal. So, we shall as the Hon. Members tomove
it, maybe.

MISS. RAINER (Women - Pallisa): Thank you,
Mr. Chairman. Ours is a simple Amendment, I
propose to move an Amcndment to Article 81 by
removing thewords, ‘the National Councilof State’
and insert ‘Parliament’.

(Question put and agreed to.)
Article 81 as amended agreed to.
Article 82 agreed to.
Article 83 agreed to.

THE CHAIRMAN: We have done a Chapter.
Now, there may be one or two matters that I think we
referred in this Chapter. There are one or two little
matters, I think, somewhere which will be coming
back.

MR. OWOR (Aswa County): Mr. Chairman, [
just wanted to refer to what you have just said that
there were a number of issues that were referred to
the Legal and Drafting Committee, that includes
Article 68 -that was anew insertion after Article 67.
And I think there were something else on widows and
widowers, I suppose, that somebody wanted to bring
up, and it was referred.

THE CHAIRMAN: No, on widowers, I think,
there was a general view that the gender issue was
one-sided and people wanted to know if they were
entitled to bring inissues to protect men or something
like that, and we said that, that freedom by the
Constitution is not closed, but I donot think we made
a specific reference. What [ recollect is one relating
to information.

So, subject to those mopping up operation which we
shall carry out in the week, the actual work on this
very sensitive Chapter 5, the substantial work is
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completed and I must congratulate the Members, the
honourable delegates for the good job done. It has
taken us time, but human rights are equally impor-
tant. Thank you. Hon. Kaberuka what do you like
to say?

MR. KABERUKA: Thankyou, Mr. Chairman.
At this juncture I did pass a paper on which was
written a Motion which Iintended tomove. Now that
we have come to the end of thus Chapter I would like
to find out whether this is the right time for me to
move it, Mr. Chairman.

THE CHAIRMAN: This Motion, if 1 recollect, did
not have anything to do with the substance of the
matter we have just dealt with. But I think 1t was
suggesting an approach to our work which, maybe,
you could state briefly and see how we react to it.

MR. KABERUKA: Thank you, Mr. Chatrman.
The substance of my Motion was that the word
“National Council of State’ which we have met twice
in this Chapter does appear almost on every page in
the subsequent work, and [ was wondering whether
this is not the time for us to address ourselves to that
so that we clear it and move clearly smoothly and
then making arrangements here and there.

THE CHAIRMAN: What Hon. Kaberuka is
suggesting is that because there are many references
being made in various provisions of the Draft Con-
stitution to the National Counctl of State, we should,
maybe, handle it next week so that we determine its
existence so that when we come to other provisions
we do not want to doubt whether we want to take it
or not. I think that is by acclamation.

MR. BAGEYA (Kigulu North): Mr. Chairman,
I think as far as this particular item is concerned, |
am sure Members in this House are ready to dispose
of it even now.

THE CHAIRMAN: Thatis being over optimistic.

MR. BAGEYA: Otherwise, we can start with it
next week and do away with it once and for all.

THE CHAIRMAN: Thank you. Canlask Hon.
Atwoma, he secems to have something. Is it a new
idea or you want to pursue the same matter?

MR. OKENY TIBERIO (Chua County): Thank
you, Mr. Chairman. Mr. Chairman, yesterday when
we were before the Drafting Committee I raised a
questionabout the rights of prisoners and I was of the
opinion that they are also human beings. But T have
turned through papers and I have not seen anything
providing for their rights, and the Chairman thentold
me that he will be speaking with you to find an
appropnate place to put it. So, I do not know, as we
are now closing on this Chapter of human rights and
we have not discussed the fate of the prisoners.

THE CHAIRMAN: I would suggest that you
mobilise friends and the Technical Committee and
work out an appropriate Amendment which we can
consider at the reconsideration stage. It can be at
reconsideration stage or even possibly when we
cometo the prison service, you may find that we put
restrictions on the way. So, you could have it ready
and we shall then see where it fits, it isnot too late yet.

Okay, honourable Delegates, thank you very much
for the successful weck. 1 wish you a good weekend
and I adjourn the Constituent Assembly. until Mon-
day next week at 8.30 in the moming. Thank you.

(The Assembly rose and adjourned until Monday
19th Seprember. 1994 ar 8 30 am.)



