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3388 CONSIDERATION OF THE DRAFT CONSTITUTION

Friday, 17th March, 1995

The Assembly, met at 9.00 a.m in the
International Conference Centre, Kampala,

(The Chairman, Hon.James Wapakhabulo in the
Chair)

PRAYERS
(The Assembly was called to order)

THE CHAIRMAN: Hon. Delegates, [ am afraid
we do not constitute a quorum although we have
been waiting for a little while. That being the case,
we have to suspend for 15 minutes and see what
happens. Hon. Didi, we are now 100 and we need
another42. So we break for 1 5 minutesand then we
come back when there is a quorum. We stand
adjourned.

The Assembly adjourned for 15 minutes.

CONSIDERATION STAGE OF THE DRAFT
CONSTITUTION OF THE REPUBLIC OF
UGANDA

CHAPTER SEVEN - THE EXECUTIVE
ARTICLE - COLLECTIVE RESPONSIBILITY
OF MINISTERS.

THE CHAIRMAN: Before we start on the text, 1
would like to express my disappointment attoday’s
time-keeping. We did well over the last two days
and we are lapsing again. It is unfortunate that we
have had to lose nearly an hour essentially because
oftime-making. I did indicate early inthe week that
we might have to institute even more stringent
measures. In future, we shallhavetotake the names
of Members present. If we fail to realise a quorum
and the Members whose names appear on that list,
will be the ones who will be deemed to have
attended the day regardless of who comes later so
that other administrative arrangements are tailored
to that list. (Applause) Because we must perform
really. Sothis isjusta warning to Members that we
should pull up our socks and maintain the good
performance we hayve just exhibited in the last few
days. Now, the clerk has called 120 butmaybe Hon,
Mulenga can tell us whether he is ready with 119
because we did not complete it yesterday.

MR.MULENGA JOSEPH (Democratic Party):
Thank you Mr, Chairman. Mr. Chairman, | took
note of your remark although | have not had time
because we leftrather late yesterday to consult with
other Members of the committee. 1 think it would
be appropriate 1o provide for a Minister’s appoint-
ment ceasing with the President who appoints him
ceasing, (o be President. So that the one who comes
in to succeed has a free hand to appoint others.

THE CHAIRMAN: But of course you must also
consider a situation where for instance there is 8
change in the office of the President arising from
circumstances other than expiry of the term. What
happens? For instance in Kenya, if there is @
vacancy in the office of the President for instance
arising from the death of the President, the acting
President if 1 may use the term - has three months
within which to organise elections and he is not
permittedor allowedto reshuffle cabinet. He works
withcabinetofthe previous President until after the
elections have been held then the incoming prCSi'
dent creates his own administration. So maybe Wé
could look at the various situations we have created
for changing the Presidency and see which onés
affector should affect the Ministers and which ones
if possible, could be allowed to continue for various
reasons. For instance, we are providing for the
speaker from time to time to take over arising from
inconclusive elections, Does he come in with
appointment of Ministers or he retains the Minis*
ters and then an election is held to conclude? O i
he given a free hand to appoint Ministers to work
with him for six months during which electionsar
being conducted? These are some of the scenarios

I presume one can look at and then make policy
decisiors,

MR.MULENGA:Then Mr. Chairman, may 1 85%
for time so that-(Tnterruption)-

MR.CHAIRMAN: Okay,can we say it comes
back on Thursday together with the others we left
hanging? I think that is best. So we goto 120

MR. MULENGA: Mr. Chairman, the committe®
recommends that article 120 be retained.

reads: "Ministers shall individuall Iy be accountdb .e
fo 'the President for the administration of the
Ministries and collectively be responsible for ay

decision made by the Cabinet,” Mr., Chairma
beg to move.
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THE CHAIRMAN: Agreed. Now let us pro-
nounce ourselves on this one. The question is that
Article 120 do stand part of the Draft Constitution.

(Question put and agreed 10)

MR. MULENGA: Mr. Chairman, the committee
recommends that Article 121 be retained and that
Clause one should read:”Parliament may, by reso-
lution supported by more than ahalfofall Members
of Parliament pass a vote of censure against a
Minister, "

THE CHAIRMAN: Agreed, next.
MR. MULENGA: Clause two-

THE CHATRMAN: Hon. Babu has got problems
With the first one.

CAPT. BABU EDWARD (Kampala Central):
Mr. Chairman, I would like somebody to explain,
Iwould like clarification on this one. 1 would like
Somebody to give me a scenario how this would
Work sothat] understand. Woulditbearecommen-

dation to the President to remove or would it be
utomatic? '

THE CHATRMAN:.Whatdo youmean would be
& recommendation? I thought if-

tCAPT . BABU: I would like somebody to clarify
0 me,

THE CHAIRMAN Okay,] think as you read on,
You will find the answers.

MAJOR. TUMUKUNDE HENRY (Rubabo
unty): Mr. Chairman, I intended to move a
Motion to delete Article 121.

:fHECHAmMAN: Youmeanifyoudeleted one,
Course then the rest becomes nugatory?

MA‘FOR TUMUKUNDE: Mr. Chairman, that is
IMplied,

¥HE CHAIRMAN: Is it seconded? Okay, Hon.
m“mllkunde, could you give your reasons why you
Ove the motion?

anAJORTUMUKUNDE: Mr. Chairman, [ begto
OVe formally, Mr, Chairman that we delcte Arti-

cle 121 and my reasons are as follows Mr. Chair-
man. Mr. Chairman, we have already passed 120
where we have clearly said the Minister shall
individually be accountable to the President for the
administration of their Ministries and collectively
be responsible for any decision made by the Cabi-
net. Mr. Chairman, therefore, we are here in short
stating that once a Minister isappointed, he should
have all his responsibilities monitored and judged
by the head of the executive. Mr. Chairman, [know
for sure we have had problems of the executive in
the past, head of the executive ignoring notorious
Ministers. Butthis does not justify, in any way Mr.
Chairman, thatwe allow Parliamenttomeddle with
the executive authority of the head of government.
Mr. Chairman, we have a leadership code of con-
duct which we have putin place. I am very sure Mr.
Chairman, that it will be very well managed. I am
also sure Mr. Chairman, that all the Ministers will
be well monitored and at most censured, some-
times investigated by this leadership code and those
who will be managing it. I think with this in place,
we shall be duplicating energy Mr. Chairman, to
start saying now, Mr. Chairman, that Parliament
can come in and start judging the executive. Mr.
Chairman, [ want you to imagine a situation where
we shall be having majority in Parliament who do
not support the president. Inthese circumstances
can see the President’s hands totally tied up and he
would not have any way of operating. Mr. Chair-
man, I do not think we intend to have an executive
head of government who will be totally strangled
with no ability to perform his duties just because
Parliament has got viewsthatare different from his.
Mr. Chairman, we also know that most of our
distinguished Delegates here have been emphasiz-
ing the importance of separation of powers. Ifthat
is the case, how shall we draw clear boundaries
about where the President shallreach and where the
Parliament shall reach? Thank God we have agreed
that before the Minister isappointed, let Parliament
give a word. Whatever little number of people in
Parliament shall form simple majority fine but let
them give a word. Having given a word Mr,
Chairman, to avoid conflicts between the legisla-
ture and the executive. This is where we recom-
mend that once Parliament has approved a Minis-
ter, let it be the responsibigty of the head of the
executive or the President in our case as is outlined
in this constitution to manage the executive and
make sure he produces results out of them. Mr.
Chairman, I do not want to see a situation where a

‘weak Minister has got the capacity to come within
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our sphere or within the Parliament that is coming
tomorrow and campaign against his remaining or
his going. You find that we end up sometimes
having a clog. He has done very well in campaign-
ing in Parliament and the other way round. So Mr.
Chairman, I beg that in this case, we allow the
executive to remain with absolute authority to
manage whoever shall be appointed under this
executive authority. Mr. Chairman, we should
allow the head of the executive to have a free hand
to discipline Ministers.And if we start having two
judges in the same camp, Mr. Chairman, I see a
situation where we shall have a total conflict and
sometimes we shall have a total collapse of the
executive authority in this country. Mr. Chairman,
these are my reasons and I beg to move and request
this House that we delete this Article Mr. Chair-
man.

MR. LEANDER KOMAKEC (Aruu County):
Thank you Mr. Chairman. Mr. Chairman, I have
listened very carefully to the reason why the mover
of this particular motion would like to delete the
provision for Parliament’s right to censure Minis-
ters. And think the reasons he gives are really
misconceived. Itis misconceived in this sense that
perhaps if Parliament were to have a say on how a
Cabinet Minister operates or functions, he would
be infringing on the rights of the President. Mr.
Chairman, [ think we allremember that this Assem-
bly has already decided that in terms of the repre-
sentation of the people through Parliament being
superior to that of the President, it is even provided
for Parliament to impeach the president. Mr.
Chairman, the questioE -

MR.CHAIRMAN:Hon.Leander Komakecareyou
taking information?

MRKOMAKEC: Yeah,I will take it.

CAPT. FRANCIS BABU : Mr. Chairman, [ just
want to inform the Hon. Member that if Parliament
is operating under the committee system, they will
have access to the operation of each Ministry
therefore, the operation of that particular Minister.
Andwill be able to recommend to that Ministry and
that sectoral area of what the Parliamentary input
should be. So I just want to bring this point of
operating, that Parliament will be involved in the
operation of the Ministries. Thank you.

MR. KOMAKEC: Mr. Chairman, the point I was
making here is that it is a recognition that parlia-

ment should have a say in how the government of
the country is run. So this question of separation of
powers between the leadership or the President and
that of Parliament is actually not true. The true
functioning of the government is that the executive
and Parliament collaborate in the running of the
country. ltisone government for which Parliament
and the President are working together as wellas of
course the judiciary.So, itis not true that Parliament
will be meddling in the powers of the President in
monitoring the performance of each Ministry. S0
on this basis, I think since Parliament and the
executive should work side by side to run govern-
ment. It is only in order that Parliament should
actually censure. It does not mean that they will in
fact be assisting the President in censuring in
actually monitoring the performance of a Minister.
He will leave the Ministers completely free of
Parliament. The crux of the matter is that govern-
ment policy would suffer because you are divorc-
ing the Cabinet Ministers from Parliament and |
think thisone is wrong. It will notwork, it will make
the work of the executive more difficult if you
distance Parliament from the work of the various
Ministries. So I think on the question that it is
parliament to collaborate, work side by side with
the executive on that basis alone and as being the
superior representative of the people of Uganda, it
is only right that Parliament should actually over-
see in some ways the performance of the Ministries
under the President. If the President can be im-
Peached by Parliament, I do not see-why the Min-
isters should be free from Parliament.

MR.TIBAMANYA URBAN (Kashari County):
Thank you very muth Mr, Chairman. The Articlé
should be retained and I have two grounds for that
position. We have already passed that Parliament
shall approve Ministers and it is only fair that
Parliamentshould also retain some sort of authority
over Ministers and I think it makes sense. If theY
were wrong when they were approving, they should
still have something to say about the performanc?
of Ministers. Secondly, inthe past, we have had th®
position of untouchable Ministers who are aboVé
th‘? ’f’W, sort of under the protection of a President:
M.xmsters who are corrupt, papers have written al

said you know, so and so Minister is corrupt 2"

there is sufficient evidence and the President d0¢S
not take action or take it quickly enough. It is onlY
fafr that Parliament should come in and say som¢’
thing about the performance of that particular Mir-

ister. Iam for the retention of the Article. Tha
you.
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MRS. EGUNYU FIONA (Women-Kumi):
Thank you Mr. Chairman. Mr. Chairman, I rise up
tsupport the motion that Article 121 be deleted for
the following reasons. Mr. Chairman, the said
Article does not lay down the circumstances a
mmister‘-when Parliament may pass the vote of
tensure against any Minister. It leaves it open.
€re are no grounds specified hence we cannot
Buarantee that it will be done with Jjustice that
should be accorded to such a situation. For exam-
ple, it lays down circumstances when a President
May be impeached. Likewise, it would have been
fairifwe had laid down the grounds onwhichavote
of censure can be passed against the Minister. The
Problemn I am havirig Mr. Chairman, arises from the
fact that Ministers may be appointed from Parlia-
Mentand you cannot rule out political scheming by
u’?s? who are within Parliament who aspire to be
Mm.lsters. And if you have such assituation pertain-
18 in any country, then you will have a situation
Where you have to remove Ministers on and off and
€re can be no proper continuity in government. I
Would also like to méntion something about collec-
Uve responsibility. Ifthe Ministers are collectively
"eSponsible for the decisions made in Cabinet, then
i follows that you should not censire only one
dividual. If you find one individual is not per-
O_Iming, then it means collectively, they have
failed to perform. ‘In which case, you should
fMove the entire cabinet. You should pass a vote
%fnoconfidence against the entire governmentand
“all for elections. M. ‘Chairman, those are the
feasons [ am having because I must emphasize,l
MUst emphasize - that Ministers are collectively
fesponsible and we have agreed to that. So if one is
1t performing, it means there is a failure in the
eflt‘fe Cabinet system. Mr. Chairman, those are my
VIews. Thank you very much.

g:lRZCHEBETMAIKUT(Kween County): Mr.

aiman, T would like strongly to oppose the
aMendment by Hon. - Tumukunde on few simple
fm_’“ds- First of all, I am aware that in many

frican countries, a number of Ministers in such
:Ou.n fries are very much insensitive to issues raised
O%Rmst them. Mr. Chairman, Iam yetgoingtolearn
. 20y other Ministers in a number of these coun-
e.les Who have voluntarily resigned on matters of
al °T principle or on matters of allegations raised

Anst in their respective portfolios. On those
gmuf'ds Mr. Chairman, in my view, we have to
Provide for a mechanism of not divesting the
Performances and activities of the Ministers from

the legislative arm of the State. In that view Mr,
Chairman, wehave provided under Article 120 that
Ministers are individually responsible to the Presi-
dent. But let me take or remind Hon. Delegates of
few examples that we have seen in a number of
countries, where allegations have been put and in
many cases with clear evidence against certain
Ministers. What has happened? A clear example is
under Binaisa regime Mr. Chairman. A number of
allegations were put against some Ministers and
the President was iriSensitive. No action was taken.
Under Qbote two, the same situation prevailed and
in neighbouring countries like Tanzania for exam-
ple, a Minister recently had to be dismissed for
pointing out what seemed to be a fact by the
majority of that population of that country, Now,
given such circumstances, I think it will be prudent
for us that we give the legislative arm of the State
some kind of responsibility to look at the perform-
ances of such Ministers. So inshort Mr. Chairman,
I would like to strongly recommend that we retain
therecommendationenshrined in Article 121 of the
committee’s report. Thank you very much Mr,
Chairman.

PROF. KANYEIHAMBA GEORGE (Rubanda
East County): Thank you Mr. Chairman. I would
like to support the amendment to delete this clause.
Mr. Chairman, I think that we should bear in mind
that Parliament has the residual power to- make
recommendations to the president on any issue
whatsoever and if you look this, the way it i$
worded, this isamererecommendation. We arenot
saying that the President is obliged when the min-
ister has been censured to remove him. He should
take appropriate action in the matter, we are not
spelling out. I remember when this matter was
debated in committee two, the Members were
against recommending that the president shall re-
move the Minister. And therefore, the matter Mr.
Chairman, is a mere recomimendation and I think
that it would be dangerous-

THE CHAIRMAN: Hon.Kanyeihamba, there isa
point of order.

MR.TIRUSASIRA DIFASI (Bugabula North):
Mr. Chairman Sir, is it in order for the Hon,
Member on the Floor to support the deletion when
he was a Member of the committee and he has not
filed a minority report? Is he in order?

THE CHAIRMAN: The Chair would be in diffi-
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culty to rule on that one because I do not have the
voting pattern in your committee to know whether
he voted for or against this particular provision. So
he may be being consistent with his position in the
committee. So he is entitled to proceed.

PROF.KANYEIHAMBA: Thank youMr. Chair-
man for your protection. I think Mr. Chairman, that
to allow this kind of clause in this constitution
would be opening a pandras box. Itis true that there
have been allegations against individual Ministers.
Some of us who have been very close to Govern-
ment are aware that when on asking for evidence,
no evidence seems to come forward and therefore,
in many cases, it was witch-hunting. Sometimes
Ministers were being challenged, sometimes for
doingtheir duty butaduty whichmaynothave been
pleasing to some sections of society. And if you
allow this kind of clause to appear in the constitu-
tion, then really motions of censure will abound in
Parliament and we shall be diverting from the
business of The governmentto attacking individual
Ministers. Mr, Chairman, we have said that it isthe
responsibility of the President to appoint obviously
competent Ministers with the approval of Parlia-
ment. We have given the role of approval to
. Parliament and then we have not said that the
President shall dismiss Ministers with the approval
of Parliament which1 think is very wise. Therefore,
the discretion of the President to examine his or her
Ministers, their performance, should not be fettered
by a clause of this kind. Secondly, to do what is
proposed in this clause -(interruption)-

MR. ROBERT KITARIKO (Democratic
Party): Point of information. Can the speaker tell
me why the leadership code of conducthas notbeen
put into effect? Because it was passed a long time
ago.. Parliament has failed to implement it.

PROF. KANYEIHAMBA: Well, [ do not know
whether I should really answer that because for
example, our constitution has provided for effec-
tive Presidents but in the past we have nothad them.
Shall we now stop providing for a Presidency? So
really we should not attack a system simply
because those who are put in charge of implement-
ing it have failed us. Instead we should ensure that
the people we elect- the people we appoint are
competent to do what the constitution provides.

CAPT ' BABU: Point of information. Mr. Chair-
man, ] just want to inform the Hon. Member on the

’

Floor that the NRC passed the leadership code and
the Statute. And furthermore, the phase of appoint-
ing the people to implement the leadership code has
already been finished and a little bit further, the
money which is required to run that system is a lot
of money and for the first time, it is going to be put
inthe budget. We have not had achance to run that
model because it is, a very big model. It is not as
simple as saying that you start it tomorrow. It has
to be run over a period of time and now, with the
new committee in place, and the budget having
been approved, we hope that it is going to be
effective. :

MR. SSEKWEYAMA ANTHONY (Mawokota
South): Mr. Chairman, thank you. I would like
Hon. Kanyeihamba to clarify to me this point.
Given the points that some speakers against the
deletion have advanced, that in the past Presidents
ignoring wrong-doings of certain Ministers or even
covering them up. Mr, Chairman, supposing there
was a proven case of wrong-doing for example,
corruption, and Parliament would not have the
powerastocensuresuch aMinister. Would thenthe
President vicariously take responsibility so that the
mistakes of one Minister can cause for example, his
impeachment? Otherwise, how are we going to
censure or to hold the Minister responsible for his
own mistakes within his own Ministry? So what I
cansee is that if we go by the principle of collective
responsibility, then it means that the Parliament
would have the power to initiate impeachment
proceedings not so much because of the mistakes of
the wrong doing of the President but of one man, his

Minister. So ! want to be clarified Mr, Chairman.
on that point.

PROF. KANYEIHAMBA: | thank the Hon.
Member who has sought clarification.But mostly
I'thank him for his contribution which I think does
to some extent support the point | am making. That
where an individual Minister makes errors for
which this clause was intended, then obviously if
the matter is brought to the President, it should b€
the President to act.And if he fails to act, then that
could be one of the misdemeanors that could b¢
brought against the President for not acting presi-
de“.ﬁa“y when a Minister has failed to perform his
duties. In other words, it is the President who S
requn§iblc for the executive. He has got his troops
Of- Ministers under him. Should any of those troopS
misbehave, then the responsibility is that of the
President,as ultimately it is also the collective
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responsibility of Cabinct. 1 believe that this way,
We shall maintain the separation of the executive
from the legislature and let the legislature censure
the government as a whole rather than become a
hound in trying to point out individual Ministers.
Mr. Chairman, [ beg to support very strongly the
amendment moved by Hon. Tumukunde. | thank
you Sir,

MR. ELYAU MIKE (Kalaki County): Thank
You Mr. Chairman. Mr. Chairman, we have been
asking oursclvesastowhois corruptinthiscountry.
Some people blame Ministers, Ministers blame
¢ven Members of Parliament. But | think this clue
here i purely asupervisory signal. [tdoesnot mean
thatwe shall let down our Ministers. Thisistomake
f']etn work effectively. It is part of accountability.
.] hat is why this thing has been put in the draft and
f'you read the report of the Odoki Commnission.
People have been complaining that Ministers are
hot honest. So | think this is allowed so that our
M“listers are brought to task for the sake of effi-
clency. Because if we leave it to the President
"”_0“6, he cannot run the Ministers and then satisfy
h‘mselfwith theiractivities. Some Ministers make
Messes from the villages. Where will the President
See that? So | think we should allow this one as a
fmporary measure for making people in the Min-
Sty eftective and very honest to their country. |
thank you, | retain the draft.

PROF, TARSIS KABWEGYERE (Igara West

ounty): Thank you Mr. Chairman. Mr, Chair-
Man, | also supportthe amendmient. Mr. Chairman,
(1‘“"'%‘ seems to be a tendency or an implication that

arliament g going to be made up of angels. who
W llAl oversee the standards of performance and will
10 4 position to direct the exceutive- those bad
‘a‘}[\'s will be kept in checks. 1 do not think Mr.

hairman, looking at society generally that the
Clecteq parliamentarians are going to be a special

oo 3 B . e R . .
"eed of human beings different from the rest of
ety In fact. they will be very representative of

hat et R . X ,
At society, That is point number one. Secondly,

t. Chairman, there is a tendeney to think that
“Paration of powers is the same thing as incompat-
orligy of powers. Mr, Chairman, if we are looking
“CParliament as an organ of the State and we are
“oking at the exceutive as also an organ of the
3_‘lmc. Wemust see how the two work together. Mr.

airman, | see the President having all the infor-

matj : . . .
Mation about what goes on in Parliament. Some ol

US o . s i . "
Sseemto think or speak as it we do not know the

procedure in Parliament. In Parliament, Members

are free to ask questions of the Minister, questions

of policy, questions of performance, even ques-

tions of personality. Members of Parliament are

free to raise questions and the Ministers can either
answer verballyorin writing. A President worth his
name will take note of the performance of his
Minister in that regard. Ifa Minister is performing
very poorly, in Parliament in answering questions,
in doing his job as reflected through his answers,
then the President is in a position to take the
necessary action inthe nextreshuffle. [ believe Mr.
Chairman, the legitimacy of the government must
not be seen in piecemeal. If you have 21 Ministers
as proposed and one Minister is censured and
thrown out, does that government still have legiti-
macy at all? [t does not because we are not talking
of the legitimacy or the success of one individual,
There is what is called collective responsibility. If
Parliament succeeds in censuring a Minister, the
President has himself been censured and if a Min-
ister 1s dismissed on the basis of a censure -(hiter-

jectionyno, let me finishthe information. Whenwe

are talking of collective responsibility, we are
talking of even an individual Minister. If an
individual Minister perfonms badly, even other
Colleagues of his arc aftected by that.let alone the
appointing authority, the President. So let us be
clear that if vou want to move a motion of censure,
let it be against the whole government using the
individual Minister whose performance has gone
below standard. Butthe moment you think that you
can identify one individual and the rest can con-
tinue, youhave aproblem because the legitimacy is
not piccemeal. Lastly, I would want to emphasize
very, very clearly that separation of powers is not
lhc's;unc thing as incompatibility. Many of us are
ceven beginning to re-think this whole question of
approval. Suppose a President presents 20 names
and Parliament only approves one and he goes
back. te brings 21 or 20, they approve two. You
could have a situation Mr. Chairman, where a
President is completely paralysed and Parliament
willbe there laughing and the government and State
will be in jeopardy.

THE CHAIRMAN: You are now debatiny a
different issue which we finished.

PROF. KABWEGYERE: No, Mr. Chairman, it
is not a different issue. I am looking at the issues in
relation to the whole of question of legitimacy and
workability of a constitution and indeed the ma-
chinery of State.
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MR. KITAKA-GAWERA (Bbale County):
Thank you very much indeed Mr. Chairman. Mr.
Chairman, I vehemently disapprove the amend-
ment for removal of Article 121 for the following
reasons. One, in view of the cancer of corruption
that is eating up not only Uganda but most of
African and Third world countries, itis necessary to
retain this article. Two, despite the warning and
public outcry in the papers regarding corruption,
some Ministers have remained incorrigibly callous
and have notresigned despite the factthatthey have
been warned and proved wrong about their evil-
doing. Article 121 Mr. Chairman, is a kick at the
back. This will keep Ministers on their toes so that
they guard themselves against wrong doing be-
cause they know that at a-certain stage when they
have wronged, they will be censured. I therefore
urge my colleagues who would not like to ensure
that this satanic dealings are put to an end that they
support that this article should be retained. Thank
you very much indeed Mr. Chairman.

MR. SEBALU KENNEDY (Youth- Central
Region): Thank you very much Mr. Chairman. |
rise to support the motion as moved by the Hon.
Member from Rubabo. Mr. Chairman, elsewhere,
we have already agreed that the President has to be
elected by universal adult suffrage and for that
matter, he has got the mandate of all Ugandans.
Then he goes ahead to appoint his Ministers as his
work team to be able to execute his policies. So it
would be wrong and it would hamper his work
if he finds that some of his Ministers are not
performing. For that action to be taken. elsewhere
we believe that the President works very closely
with his Ministers and therefore he has got the
ability to monitor their operations without losing
sight of what is coming from the public like the
papers and also Parliament. So he is the ultimate
legitimate person to take action where need arises
however, Parliament can make him informed.
Secondly, the President is the appointing authority.
And it would only be logical that the appointing
authority supervises his subjects and takes the
responsibility of disappointing them. Secondly,
therole of Parliament is already catered for because
we have already involved Parliament in approving,
So if Parliament has already taken part in approv-
ing, when it comes to execution because at the end
of the day, when the President fails or succeeds, he
is the one to take responsibifity of what has come
out of his Cabinet. And in that case, we should not
underestimate the ability of our leaders. Wellin the

past, this has been abused but then we should not
use that as areason to justify. The Presidents we are
going to have in future are all going, to be the same
whereby they will not be able to see that some
Ministers are not performingor they are embarrass-
ing them or they are behaving in a way that is
unbecoming. So we should also take into consid-
eration that the President himself wants a good
team to work with. A team that will be able to
deliver and within reason he can be able to, tell that
his Minister is not performing. But if you bring in
thisaspectof censorship, already some Members of
Parliament are hopetful and you will find a situation
of double dealing and hypocrisy and the whole
operation of government is hampered by those
undercutting. So for that reason Mr, Chairman, 1
pray that the House gets reason inthis and we leave
the President to handle his cabinet and be able to
perform sothat when he fails we blame him and the
entire blame goes on him, without him saying that
butI could have performed but Parliament bogged
me down. So Mr. Chairman, I support that we
delete this clause.

MR. BIDANDI- SSALI (Nakawa Division):
Thank you Mr. Chairman. 1 do believe that the
Constitution we are making now is for the future,
not for now. Mr. Chairman, I would like to oppose
the amendment-(4Applause)- on the ground that we
ha.ve already I think decided that theappointment of
Ministers will be subject to the approval of
Parliament. If the President picks upon Bidandi for
example, hehas considered every aspectof Bidandi
and he is convinced that he is okay. The name is
taken to Parliament, Parliament at that time cen-
sures the name actually and then finds that no,
because of a, b, ¢, we are not going to approve. In
other words, at that moment of appointment, the
two have differed. The President has a different
view but Parliament has also a different view. Most
probably views that the presidenthad not taken into
accountand the President isobliged to have another
name. Now, when a Minister is appointed by the
President, approved by Parliament, they are to-
gether. Butas time goes on, things develop. Now,
after two years or so, especially when there is 2
tendency of degeneration,of! performance, the Presi-
dent may not be aware. He may still think that the

Minister is okay, he is doing well and so on. But
later on -

THE CHAIRMAN: Hon. Bidandi Ssali, Hon.

Ssemmga-mega wants to be clarified or to
clarify you. I do not know.
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MR. BIDANDI SSALI: Does he want to be
clarified or to clarify?

THE CHAIRMAN: He is seeking clarification
from you.

LT. COL. SSERWANGA-LWANGA (NRA
Delegate): Point of clarification. Mr. Chairman, I
am seeking clarification from Hon. Bidandi. When
he talks of approval by Parliament of Ministers,
does he want to say that-every office we have
subjected to approval of Parliament, Parliament
will also come in the removal? And they will keep
onmonitoring what these other pcople are perform-
ing like the judges, like the Inspector General of
Government, like the Vice President? What will be
the role of Parliament in, the performance of those
other offices we have subjected to approval by
Parliament?

MR. BIDANDI-SSALI: Mr. Chairman, Sir, the
subjectunder discussionis the recommendation
from the Committee regarding Ministers and that
is exactly what I am debating. (Applause). Mr.
Chairman,l was trying to advance a point that after
some time, a Minister can develop certain tenden-
cies, behaviour in society or whatever the case may
be, which would have been ground for Parliament
not to approve. But now they have developed and
therefore, they are good cause for Parliament to say
no, Mr. President, no. This person in our view does
not deserve to be a Minister any longer because of
a,bandc. So the mere fact that we subject the name
to approval and approval is given on certain
Premises. Now I think we should allow Parliament
When they discover that their approval is now no
longer tenable because of what has developed, I
think Parliament should continue or should be
given a chance to censure. Mr. Chairman, Hon.
Professor has said that there is a tendency of
thinking that Members of Parliament are angels. In
the context of the democracy we are trying to talk
aboutand as long as we have said that the people are
Supreme,we are saying people are angels in this
respect. And therefore, their representatives, the
People they have been elected themselves to per-
form such duties. They do perform such duties as
angels in that context. Otherwise I do not see any
other angel. Mr. Chairman, this question of collec-
tive responsibility, I think letus be clear. If I go and
drink my head off as a Minister, really the Minister
of Education there should not be responsible formy
behaviour, (Applause). Now collective responsi-

bility referstothe execution of duties of State. Now
there, there is collective responsibility and we have
provided I think, for the Parliament to censure the
President for that collective responsibility, failure
of government. But for myown failure in behaviour
and other matters, I think there are times when a
Minister is accountable to his actions as an
individual. The basis of which should be I think the
reason why Parliament should be free to censure.
Thank you Mr. Chairman.

CAPT. BABU: Mr. Chairman, thank you very
much. I support the amendmentand I support it for
the following reasons. One, Mr. Chairman, the
reasons which are being given. I am very sympa-’
thetic that there are people who have formed an
impression that when a newspaper or a few people
point their fingers in a particular individual who
happens to be aMinister, that man is already guilty.'
I think if we want to establish law and order, even

when -

THE CHAIRMAN: Hon. Babu are you taking
information from Hon. Bateganya?

CAPT. BABU: No,l was going to ask for an Hon.
Member who is holding a meeting somewhere
there to allow us to also submit. I will take the

information.

MR. BATEGANYA DICK (Bukooli Central):
Thank you very much, Mr. Chairman and Hon.
Babu for leaving the Floor. I would like to give
Hon. Babu this information. On Clause 6 of the
same clause we are debating, of the same article we
are debating, a Minister that is the subject of the
censure is given a chance to explain. So I do not
think it is really important to base on hearsay. He
will be given a chance to explain. Thank you.

CAPT. BABU: Mr. Chairman, | thank the Hon.
Member for the information. There has been in
recent times even proof that some malicious ru-
mours- some malicious pointers on Ministers have
been carried out. And mofe or less the whole society
has believed that Minister did whatever he did. We
are finding out now that our justice which is being
strengthened is beginning to prove to the whole
world that these were malicious rumours. They are
éven now paying out money to some of these
Ministers for these malicious rumours. Now when
you create a situation where somebody you say is
corrupt and then they come and -
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MAJ. GEN. TINYEFUZA (NRA Delegate):
Thank you Mr, Chairman and Hon. Babu. Mr.
Chairman I am a bit interested in as far as the
contributor says, that much is based on malicious
propaganda about Ministers. | would like to ask
Hon. Babu, can you clarify to me if you think that
the recommendation of the recent Commission of
Inquiry about the hunger in the east where Minis-
ters were implicated to have not performed specifi-
cally Hon. Adyebo, Hon. Sekitoleko and Hon.
Ejalu. And others like Hon. Sekitoleko were pro-
moted! Now were those rumours? I want you to
clarify to me. (Applause).

CAPT. BABU: Unfortunately, [ am not an author-
ity on that report but one thing [ would say, all the
names he has mentioned right now, most of them
are no longer Ministers in this government. And
therefore, the names he has mentioned now are no
longer holding responsible Ministries in this gov-
emment. Whatever the argument might be, the
point is, if that was the basis, I do not have- or [ am
notan authority, that is what  am trying to say. But
from the little bit he has just mentioned, it is not
Parliament that brought out this report and we must
get this point very clear. Because you see, there is
this tendency and this is the unfortunate bit. I have
beenaMember of NRC where a Minister hascome
to present a governmentposition and because that
government position was unpopular, that Minister
became unpopular at that time. Imagine if that
Minister was censured because of his stand of
collective responsibility, what then happens? To
me, the vote should be against the government, not
an individual for his performance. Therefore, that
is why when people talk about individual behav-
iour, we come in with a new aspect of the code
of conduct because the code of conduct takes the
individual responsibility of a Minister. How that
Minister should behave outside the collective re-
sponsibility. And furthermore, a Minister is not
like a President. He isunder the law. Ifhe commits
an offence, he is tried like any other citizen and he
can be taken to court. Therefore, at the end of the
day, the arguments of his individual responsibility
become different. But if you put in now
Parliament,you create another problem because if
the Minister is wrongly accused and this is where
the problem is.If he is wrongly accused and that
particular moment, there is a euphoria and you
carry out a census,you find out later on that you are
wrong. Then justice has been abused. And this is

where -

MR. KARUHANGA ELLY (Nyabushozi):
Thank you Mr. Chairman. [ wanted to inform Hon.
Babu some two points,

THE CHAIRMAN: Could you speak through the
microphone please.

MR. KARUHANGA: | wanted to inform Hon.
Babu holding the Floor and thank him for allowing
meto give him information, Mr, Chairman, Parlia-
ment can summon any official in public office
including Ministers to attend their committees to
answer specific issues that Parliament wishes to be
explainedto them depending on performance, char-
acter, behaviour oranything that Parliament deems
necessary. In that exercise of scrutiny, Parliament
is free to make comments as it wishes. The Press
would be present as a watchdog to also expose the
Minister in question. But to give Parliament more
power to direct the appointing authority, to dismiss
the Minister when in fact -

THE CHAIRMAN: Now youare contributing.you
are not-

MR.KARUHANGA: No, thatisone information.
The second part of the information is. Mr, Chair-
man, s that if you have a strong witled Minister, -
(Interruption)

THE CHAIRMAN: That is now contribution and
Fthink Twill have - (fnterruption)

MR. KARUHANGA: I think you are also censur-
ing my information. Mr. Chairman-(laugliucr,.

THE CHAIRMAN: Yes. And 1 am entitled to.
because...

MR. KARUHANGA: Will 1. be given a chanee
to contribute?

THE CHAIRMAN: [on. Ben Wacha, yowrs
should be information stricty, not contribution.

MR. BEN WACHA (Ovam North County):
Point of information. Thank you. M.
Chairman.Sir.Hon. Babusays thatif'ithappens that
the information on which the vote of censure
based happens to be wrong. then, justice will have
been abused. Mr. Chairman sir, | want to infor?
Hon. Babuand the House, that this Clause was ver?
carefully formulated. The vote of censure 159
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serious indicator to the President that something is
fundamentally wrong on his Minister. But what
should happen after that is left to the President and
whatthe Presidentcando, will vary accordingtothe
circumstances. It might be - (Interruption)

THE CHAIRMAN: You are also going into the
Same direction as - (interruption)

MR.BEN WACHA: Iwasjust indicatingwhatthé
various options are.

THE CHAIRMAN: No,no, that is a contribution,
because you said you are going to inform him, but
from my assessment, you are making a substantive
contribution on the argument. Hon. Babu, will you
wind up, please?

CAPT. BABU: Mr. Chairman, as [ was winding
up,] would like tothank the Hon, Members for their
contribution and I wantto thank them, [ wascoming
to the standing committees. We are going to give
Parliament powers for standing committees and if
these standing committeesare in operationand they
work very well, they. will be able to censure the
Minister,.even without. making this a Constitu-
tional provision. «The point is, we had problems
with our past, and some of us are basing some of our
arguments on wanting to, hang people who have
committed mistakes in'the past, by using this
Constitution. I would like us therefore, Mr. Chair-

Man, to come up and create a situation whereby we
will give the powers where they are due and not
even reduce all the powers of the appointing au-
thorities of these Ministers.And we should also
leave the executive arm of Government to commit
- these mistakes, to even allow the people who
tlected them to use these. mistakes against that
Qanlcular ‘Government. Because to me, if the Par-
liament s going to usurp the powers of the Presi-
fiem, even on this particular issue, it will be reduc-
inghis powera little bit further.And he will nothave
€nough control over these Ministers, because they

Canuse the Parliamentto fight him. Thank you very
Much,

A S
THE CHAIRMAN: Hon. delegates, I think we
have had enough arguments for and against this

otion. | will now put the question. The point at
iSsue is that Clause 1, of Article 121, be deleted s0
that Parliament has no power to move a Motion of

Censure on a Mmlstcr that is the Motion on the
oor,

(Question put and negatived)

THE CHAIRMAN:The numbers do not justify
division. Order, Order. Let us now go to Clause 2.

MR. MULENGA: Thank you, Mr. Chairman.Mr:
Chairman, I wanttomake an observation thatasthe
delegates contributed on Clause 1, I got a feeling
that perhaps we ought to have provided grounds on
which such censure should be moved and at an
appropriatetime, we could consider the - (inferrup;
tion)

THE CHAIRMAN: Order, Hon. delegates., We
are making so much of a racket that we can hardly

hear the Chairman of Committee 2.

MR. MULENGA Mr Chairman, I was making
anobservation that, beforel go toClause2, from the
contributions given on Clause 1, 1 felt that perhaps

it might have been a better idea to specnfy grounds
on which censure Motion could be done. And
perhaps at an appropriate time we could reconsider

and revisit for that purpose only.

THE CHAIRMAN: The Chairman of Committee
2,issayingthatitis avalidobservation that gmunds
were not set out upon which a Motion of censur?
could be based. I think if we agree in principle; that-
aClause be mtroduced setting out the grounds,the
Chairman and his committee can come forward
with grounds next Thursday.

‘MR. MULENGA: Mr, Chairman, Clause 2, it is

recommended that Clause 2 reads: *'Uponavote of
censure being passed against a Minister, the Presi-
dent shall, unless the Minister resigns his or her
office, take appropriate action in the matter.

THE CHAIRMAN:. Okay, next.

MR. MULENGA: Clause 3. It is recommended
that proceedings for Clause 3 reads: "Proceedings
for censure of a Minister shall be initiated by
petition to the President through .the;Speaker,
signed by not less than one third of all members of
Parliament, giving notice that lheym'edwsat jed
with the conduct or performance. of (hs M’!’.&’&C
and intend to move a Motion of censure and setting
out part:culars of the grounds in stquort of the

Motion.” R

: ‘ A e iy =
THE CHATRMAN: Agreed, next.
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MR. MULENGA: Clause 4. Mr. Chairman, it is
recommended that Clause 4 provides:”The Presi-
dent shall upon receipt of the petition, cause a copy
of it to be given to the Minister in question.”

THE CHAIRMAN: Yes, next.

MR. MULENGA: Mr. Chairman, Clause 5. It is
recommended that Clause 5 reads:”Motion for the
resolution of censure shall not be debated until the
expiry of 30 days after the petition was sent to the
President.”

THE CHAIRMAN: Agreed, next.

MR. MULENGA: Clause 6. It is recommended
that Clause 6 reads:"4 minister in respect of whom
avote of censure is debated under Clause 5 of this
Article is entitled during the debate to be heard in
his or her defence."”

THE CHAIRMAN: Hon. Delegates, we shall
declare ourselves on this Article when we receive

the Clause setting out the grounds as we agreed.

PROF. KANYEIHAMBA: Mr. Chairman, in
light of the provisions of Clause 3, which I do not
. know whether the Chairman had seen. Surely, I
think Clause 3 does provide the grounds for cen-
sure! Do we- are those not sufficient grounds for us
to be able to pronounce ourselves on this Article?
So, I propose, Mr. Chairman, that the grounds for
censure of the Minister are contained in Clause 3,
Imove that we can express ourselves on this Article
without havingtoboﬂxe;the Chairman of Commit-
tee 2 to call another meeting. Thank you, Mr.
Chairman.

THE CHAIRMAN: No, I think we agreed that we
need- on the recommendation of the Chairman we
- agreed that it is appropriate to set out grounds in the
. Constitution itself one which the allegation can be
related to. As it is now, you can say anything,

PROF.KANYEIHAMBA: Mr. Chairman, Clause
3 says that the grounds are specific. It says that it
would-that the members who are signatories to
petition are dissatisfied with the conduct or per-
formance of the Minister and that they would set out
grounds why they are dissatisfied. I thought that the
Chairman in this Constitution, can we go further
than that, Mr, Chairman?

MR. MULENGA: Mr. Chairman, while I appre-
ciate that in Constitution, you do not want to goto
much detail, but when you are providing for a
substantive matter like this, there should be ad-
equate guidance. Not generalise almost vague pro-
vision-like, unless we are toqualify itby saying that
Parliament shall specify. Otherwise, when youtalk
about dissatisfied with the conduct, in what? Con-
ductthat he does not goto church? That - youknow,
it is too open. It must related to his job. So, Mr.
Chairman, I say it perhaps we did not advert
sufficiently that issue to provide - (Interruption)

THE CHAIRMAN: I think we havealready agreed
thaton Thursday the Chairman will come with the
grounds.I donotthink we have to re-open debate on
thisone. Agreed? Hon. Mulenga, we goto the next,
122,

MR.MULENGA: Mr. Chairman, the committee
recommends that Article 122 of the Draft be deleted
and the reason is in a way, first of all, as you have
noted here.We felt that this is related to member-
ship of the legislature. The Article provides for - in
the draft provides for membership of the Vice
President and any Minister that is not an elected
member of Parliament, to be ex-officio member.
So, this is in relation to membership of the legisla-
ture it could be more appropriately transferred to
the legislature. But also of course, it is linked with
the Clauses that we differed decision on until next
Thursday.

THE CHAIRMAN: The recommendation js that
122 as it appears in the text, ‘be deleted and
therefore, there is in its place another formulation.
Hon.Mulenga. Sorry, before that Hon.Bageya.Aré
You talking about the deletion of the other article?

MR. BAGEYA GEORGE (Kigulu North): M-
Chairman, I do not think we shall be in order, Mr-
Cha.mman, to make a decision on this particular
Article, when it actually hinges on Article 116
which stood over.

MR. MULENGA: Mr. Chairman, the committe®
recommends that anew Article 122 be with regard
to the Attorney General and should read in Claus®
L as follows: "There shall be an Attorney Generd
who ..vhaII be a Cabinet Minister appointed by the
President, with the approval of Parliament.”
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THE CHAIRMAN: Agreed, next.

MR. MULENGA: Clause 2.” A person shall not
be qualified to be appointed as Attorney General
unless he or she is qualified to practice as an
advocate of the High Court and has so practiced or
gained the necessary experience ofnot less than 10
years.”

THE CHAIRMAN: Agreed next.

MR. MULENGA: Clause 3.”The Attorney Gen-
eralshall be the Principal Legal Adviser of govern-
ment,”

Clause 4. ”Functions of the Attorney General shall
include the following.

a) to give legal advice and legal services to the
Government on any subject

b) to draw and peruse Agreements, Contracts,
Treaties, Conventions anddocuments bywhatever
name called to which the Government is a party or
inrespect of which the Government has an interest.

¢) to represent the Government in courts or in any
other legal proceedings to which the Government

Is a party;and -

d) to perform such other Sfunctions as may be
assigned to him or her by the President or by law.

Clause 5. "Except in such cases and subject to such
conditions as Parliament may by law prescribe, no
Ggreement, contract, treaty, convention or docu-
ment by whatever name called, to which the Gov-
€rmment is a party or in respect of which the
Government has an interest shall be concluded
Without legal advice from the Attorney General.”

MR. MAYANJA ABUBAKER (Busujju
County): Mr. Chairman, I would be grateful if the
Chairman of the committee will give me somekind
of- some indication of circumstances or situations
Where it might be necessary for agreements to
entered into by the Government without taking
legal advice of their Jegal adviser.

(Interruptions)

MR.MAYANJA: Mr. Chairman, it so often hap-
Pensthat the Attorney General gives legal advice in
Cabinet verbally and he does not even go to what is

recorded in the minutes of the Cabinet. So, it is
really not practical to make - it is not necessary, he
givesitverbally, itmay be reduced to Cabinetbythe
Secretariat.

MR. PAUL ETYANG (Tororo County): Mr.
Chairman, I had also raised my hand on the point
raised by Hon. Ssebaana Kizito. I know you have
reacted to it on the basis of your experience. But [
think on the basis of the practical experience in the
country here, so far it has been a practical require-
ment that when you receive adocument such as are
listedhere, contracts, treaties, conventions, or what-
ever name called. That it is advisable - in fact there
is I think a circular.To the effect that you have got
to receive from the Attomey General’s Chambers
atestimony in writing that, that particular treaty has
been cleared and by the Attorney General’s Cham-
bers. Now, that we have listed it here, it might be
worthwhile to make it absolutely clear that the
advise given here, has got to be documented.

THE CHAIRMAN: But] think the Hon. Member
for Busujju did give a vivid example. .Most of
Govemment decisions are taken in meetings. And
1 can choose to come there with a legal document
advising onamatter which has been given to youto
advise on before. But as you go along in.the
meeting, situations can arise where you give your
opinion to that meeting and it appears only in the
minutes. Now, that is nota written opinion from the
Attorney General, it-is advice by the Attomey

General verbally.

MR. ETYANG: Mr. Chairman, [ was really hav-
ing in mind situations that happen outside the
meetings as such. Although the one he alluded to
was in respect of Cabinet proceedings, which as he

has also said, are recorded. But these are things

which are listed here. A written contract, a written
treaty, a written convention, a written document by
whatever name. That is my understanding of this

particular provision.
THE CHAIRMAN: Anyway, it will beanswered.

LT. COL. KIIZA BESIGYE (NRA Delegate):
Mr. Chairman, I also wanted to support the inclu-
sion of written advise. Because the areas in which
it relates are specific and do not preclude the giving
of advice in meetings on any matter. But on matters
of concluding an agreement between Uganda and
any other party or acontract or treaty or convention



[Lt Col Besigye]

or documents of that nature. I think it is imperative
that there should be written advice before the
conclusion. It may be discussed in a meeting and
the advice may be tendered at that level.But before
the final conclusion of that meeting, I think it is
necessary for record that advice is reduced into
written form and filed by the respective Ministries.
I think leaving it to the minutes and even minutes
here is not mandatory, it may be even on a phone
that you give advice and somebody concludes the
contract and that brings problems. And then itisa
word against his and so onandso forth. Ithink that
situation should be avoided in these particular
instances of concluding treaties, conventions or
contracts and documents of that nature. That was
my view, Mr. Chairman.

THE CHAIRMAN: Before 1 give the Floor to the
Hon. Kanyeihamba, if we go into having it as a
mandatory requirement to write advice on every
contractual arrangement that Uganda has to enter.
Okay, it is desirable and we say parliament can give
exceptions, But assume that Parliament has not yet
been approached to give exceptions. Then you
have a situation where an accounting officer is
seeking to take on services like repair of a car or
even issuea Local purchase order and that is a
contract - creating a contractual situation. Doeshe
need some reasonable opinion before he goes to
enter into that sort of arrangement?

PROF. KANYEIHAMBA: Thank you,
Mr.Chairman. Insupportof Hon. SsebaanaKizito's
requirement that it should be written, I think the
guiding words are: should not be concluded. That
this where the legal advice is concemed. The
circumstance given by Hon. Abu Mayanja is
correct. But that is when the negotiations are
continuing, Cabinet is seeking clarification from
the Attorney General and so forth. Ultimately,
when need comes to sign the Treaty, that is to
conclude it, to conclude the contract, then in fact,
many countries and other parties will require the
Attomey General to reduce whatever advice was
given, in writing. They will not sign unless the
Attorney General has given his written advice and
often we had to do this. So, Mr. Chairman, I think
that the words written is not incompatible with the
kind of advice that the Chairman had in mind and
others when the matters are being negotiated. Ulti-
mately, the advice must be reduced into writing. So
I would support that amendment, Mr. Chairman.

THE CHAIRMAN: But how do you read the
whole thing? Except in such cases and subject to
such conditions as Parliament by law prescribes, no
agreement, contract, treaty- So until we move
Parliament, how would that be-affected in the
relations- the day-to-day operations of the Govern-
ment? We are talking about a Constitutional re-
quirement,

PROF. KANYEIHAMBA: Mr. Chairman, my
reading of this Clause to say that unless Parliament
otherwise provides. Then, no agreement, contract,
treaty, as the case may be, shall be concluded
without legal advice from the Attorney General,
In otherwords, Parliament may prescribe certain
agreements, or treaties where the advise is to come
elsewhere other thanthe Attomey General’s Cham-
bers. I think that is what they have in mind.

THE CHAIRMAN: No, but I am looking at 2
situation where, assuming Parliament has not yet
donesso, it would have requireda legalopinion from
the Attorney General for us to acquire the services
of this Chamber. Because we would have had to
enter a contract between Nile Hotel and us and that
would have required an opinion from the Attorney
General to enable us to be able to enter into this
present arrangement we have with Nile Hotel and
the Constituent Assembly for services.

MR. MUSUMBA ISAAC (Buzaaya County):
Thank you very much, Mr. Chairman. Mr. Chair-
man, that is a very serious concern which you have
made, because [ had earlier on actually talked to
Hon. Chairman of committee 2. And I said, in the
day-to-day transactions between for instance, other
Ministries or in Government, and the Ministry of
Justice, with respecttorelatively small agreements.
We are in touch with the Solicitor General and the
offices below him are actually writing opinions for
the Solicitor General and signing for the Solicitor
General. And the provision here, making it manda-
tory in a Constitution to be signed by Attorney
General, locks outthatcadre of people tocommuni-
cateonaTechnical level andadvise. So, I think, Mr.
Chairman it is important really to - not even to wait
for Parliament, but to put a provision to amend this
provision to the effect that agreements of a certain
cadre, oracertain class can be dealt with ordinarily:
But agreements of a certain nature may or should
only be with the consent of the Attorney General.
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MR. NDEGE JOHN (Luuka County): Thank
you,Mr.Chairman. I think we can overcomethisby
redrafting itthe other way. Instead of saying thatno
agreement should be concluded without Parlia-
ment, we can say that Parliament will give the
Attorney General agreements, and etc, etc, which
cannot be concluded without the consent of the
Attorney General. In otherwords, where Parlia-
ment feels the Attorney General must be consulted
in writing, Parliament can prescribe. The rest,
which are very many, including fuel, etc, etc,
buying of pens, and etc, can be left and Parliament
Just prescribes those contracts and other types of
agreements where Parliament feels the Attorney
General must be consulted. That is the way I look
at it,

THE CHAIRMAN: There is a practice in some
Jurisdictions more less on those lines, where they do
not say, by merely, they even put values in some of
them or treaties between states. For instance, under
the Government Contracts Act of Australia, a con-
tract, the value of which exceeds, is of, or above a
Certain amount cannot be signed. Except by first,
the Head of State acting with and the advice of
Cabinet. So that the process is started and opinions
are given at all stages in including treaties. So,
think the proposal of Hon. Ndege could cure this,
that we do it the other way. That Parliament may
Prescribe contracts, treaties, agreements or what-
ever. The signature of which or conclusion cannot
be effected without first obtaining the written ad-
vice of the Attorney General. Then we leave the
Smaller ones to be available for the day-to-day
transactions,

MR. WANENDEYA WILLIAM (Budadiri
East): Thank you very much, Mr. Chairman. Mr.
Chairman, this is a very tricky sub-section which
Must be considered carefully. Whenitcomestothe
b€~|etting contracts to amounts, for instance, you
might say, no contract should be signed unless it
€xceeds a million dollars. Somebody cunningly
May come up to sign contracts for $999,000 dollars.
So that so many of them are signed as a way of
hCming the requirement. So that must be consid-
¢red. Mr, Chairman, there is also another scenario.
The second scenario is that, there are people who
have at times refused because they are considered
favourites of a Head of State or a big man in
Government. As a result, they ignore the advise of
the Attorney General even without waiting for the
advice ofthe Attorney General, gocs ahead with the

contract. Whatdo we do with those type of people?
[ will give you an example of PERD as one of the
things. A lot of money has been sunk into PERD
right from this time, it was initiated. The second
example, is the contract of the Second Phase of
U.E.B. So, what do we do? There should be, well,
some section in the Constitution to guard ourselves
or the country against these kind of malpractices.
Thank you, Mr. Chairman.

MR. MWESIGWA RUKUTANA (Rushenyi
County): Thank you, Mr. Chairman. To me,
reading this Article, I donot think we have to strain
ourselves to go to the proposal by Hon. Ndege and
Hon. Isanga Musumba. Because, what they are
proposing to me, is clearly catered for. When you
say:’except in such cases and subject to such con-
ditions as Parliament may by law prescribe,’ you
are already giving Parliament to consider cases
which may not necessarily fall within this section.
In that consideration, Parliament may decide to
categorise and say, as they are suggesting that, for
contracts of such and such amounts, we need
A,B,C,D. For contracts of such and such amounts,
we do not need A,B,C,D. So, [ think the Article is
okay and if we left it, it would cause no harm. But
my concern is in light of the considered advice of
the former Attorney Gefieral, which I agree with,
Situations may arise where the Government may
need to take a spontaneous decision as to whether
to bind itself in an agreement or not. If such a
situation arose, and it is so important for the nation,
what would happen if we have this mandatory
provision that it is a conditional precedent for the
Attormey General to give a written advice? My
suggestion, Mr. Chairman, would be, that whereas
we should make it mandatory for the Attorney
General to give a written advice, this advice need
not be a conditional precedent to the conclusion of
the contract. As long as he is consulted, as I said,if
something arose, and he had to be consulted imme-
diately, before Government can bind itself, as long
as he has been consulted and he has duly regarded
the matter. To me, I think the Government could go
ahead provided that at one time, the reasons and the
advice that was given by the Attomey General is
codified or written. But we may find it dangerous
in some instances to make it a condition precedent.

THE CHAIRMAN: But Hon. Rukutana, you said
that this may not cause problems as it is. But can
you run a scenario where, assuming we finish our
work as we must by the month of June, and bring
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this Constitution into force, and between that time
and until Parliament has been moved to make these
exceptions, we shall be operating under that new
Constitution. How will the ordinary departments
operate? In otherwords, can Parliament move in-
stantaneously to pass the laws that provide for the
exceptions? But if you put it the other way, then
even if it takes Parliament one year, at least you can
continue working until they have so provided.

MR. MWESIGWA RUKUTANA: Mr.-Chair-
man, that agrees with whatI am saymg, thatas long
as at one time, the Attorney General gives his

unds in writing, it may not be necessary to make
it a conditional precedent or to make it something
that is mandatory if a contract is to be valid. If, for
example, after the conclusion of the CA, before
Parliament sits, we find we have to enter into a
contract. The Attorney General is consulted and he
gives his reasons. And later, when we have formu-
lated instances when Parliamenthas sat and consid-
ered instances which may fall which way, later, the
Attorney General gives his opinion, to me, that
would be satisfactory. And it should not infringe
on the validity of the contract that it was not given
before the contract was concluded.

THE CHAIRMAN : But Hon. Musumba’s con-
cern was about the smaller operations of a daily
nature. How would they be covered if the Consti-
tution is saying there must be a written opinion?

PROF.KANYEIHAMBA: Thank you, Mr. Chair-
man. Like the previous Speaker, I would like the
wording as it is, I think it cures the situation. But [
want to give information, Mr. Chairman, that al-
ready Parliament has already made Statutes which
make specific provision for specific contracts and
treaties. For example, certain treaties have to be
approved by Parliament, in some cases to be ap-
proved by Cabinet and so on and so forth. Those
laws are here, and these will be saved, | assume by
the transitional provisions in the Constitution. So,
we do not have to worry that once we pass the
constitution, such contracts, which parliament has
already been prescribed may become jeopardised.
On small amounts Mr. Chairman, also we already
have laws which for example, allow Permanent
Secretaries and their Assistants to conclude small
amounts of contracts - involving small amounts of
money without the sanction of the Attorney Gen-
eral. Theselaws are regulations are already in place
in Mr. Chairman. Therefore, the ones that we had

in mind, are those which have not been prescribed
by lawalready and asthe previous Speakerhas said,
I think the present wording is very adequate. It
would be - the kind of proposal which Mr. Chair-
man, you alluded to, would be very dangerous. In
the sense that you are saying, unless Parliament
prescribes, then no legal advice from Attorney
General is necessary. Which 1 think would be
jeopardising the whole field of these contracts and
treaties, Mr. Chairman. So, on my really under-
standing, partly having worked in the Attorney
Qeneral’s Chamberand alsomy own ucpcru.nccof
international agreements,the present wording is
okay. We may not insiston Hon. Ssebaanh Kizito's
written word to be put there, although for me, it
would also strengthen the case and it would haveno
harm, Mr. Chairman.

MR. WANDERA OGALO (BUKOOL!
SOUTH): Thank you, Mr. Chairman. Mr. Chait-
man, | have my doubts about this wording. When
wecome tothe small contracts, Hon. Kanyeihamb3
says there are already regulations which can alloW
Permanent Secretaries to deal with these sméll
contracts. My doubt about this is, if those regulé-
tions exist, and the Constitution provides somé”
thing to the contrary, then there is a conflict be”
tween the Constitution and those regulations o
laws. I do not see how those laws and regulation’
will stand in face of the conflict with the constitt”
tion. No document may be entered in without this
legal advice, I do not really follow it. I think what
would happen, is there definitely, will be a co”
struction that the Permanent Secretary in light ©
this provision, cannot enter into this contract. 5%
toavoid that kind of construction of this document
I would suggest that possibly, the best Wa:
Mr.Chairman, would be, since we have referr
some matters to Committee 2, to come back O
Thursday. That in line with what Hon. Nde8°
proposed, this could be referred back so that it iS¢
phrased, so that we avoid this problem. Thank yotr
Mr. Chairman.

THE CHAIRMAN: Hon. Kanyeihamba, 1 i%*
you are following the argument raised by Hoﬂ
Wandera Ogalo, that, first of all, of course, there ®
a problem already in Government, and 1 think this
provision was intended to address that. That the"
was laxity in signing of major contracts, and & ot
was causing problems, people were signing ¥
out taking advice from the Attorney General-
it is good that there should be some form °

i

So
of
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provision. But I think the concem, the way it is
written, is such that, even those Tender Board
procedures apart, those are the ones where you have
actually laws providing for a process and there, I
think the Attorney General’s people do attend. But
You can have a real situation where like, for in-
stance, buying an Air Ticket, and issuing an air
Movement Order until Parliament will have said
thatbuying an Air Ticket, you can do so without the
legal opinion of the Attorney General. Under this,
the Permanent Secretary will be required to obtain
the legal opinion first before he buys an Air Ticket
from an Airline and that will become obviously
ridiculous. Let us hear one or two and then we go.

MR. MUSUMBA: Thank you very much, Mr.
Chairman. Mr. Chairman, I was of the view that
given the discussion that has been on the Floor, we
could put in place an Amendment which reads as
follows.  Partiament, shall by lawprescribe agree-
ments, contracts, treaties or conventions, that shall
be concluded only after advice has been obtained
Jromthe Attorney General. " In so doing,Mr. chair-
Mman, we will be curing two problems.

1) The problem you have most ably explained
tousand also that is the problem of smaller or lesser
Consequential agreements and also we shall be
avoiding abuse. Abuse is likely to arise if, the name
and office of Attomey General is to be used by all
Smaller officers in the Ministry of Justice, who will
be giving advice. Because for lesser contracts, you
are really not expecting that the Attorney General
3s appointed by the President with approval of
Parliament will all the time sign. It will be the Civil
Se!‘vants, under the Solicitor General, who will
‘h.en have to be communicating this and now, they
Will be doing it on behalf of the Attorney General.
This will create problems and it will not only water
down the office of the Attorney General, butalsobe
2 subject of abuse. Mr. Chairman, I beg to move.

MR. JACK SABIITI (Rukiga County): Thank
You, Mr. Chairman. Now, | think we are just
Spending unnecessary time on this topic. I have
been in Civil Service foralongtimeand I donotsee,
Or understand what Hon.: Kanycihamba meant,
When he said some small agreements or whatever.
AS far as | know, whether there arc small agree-
Ments or agreements which involve small monies,
Or Whatever, the office of the Attorney General is,
ACtually, it is mandatory that, it must be consulted.

ere is no agreement that can just be signed

without consultation. Whoever does it, it is con-
trary to the law. So, really, I do not see why we
should spend too much time here.

THE CHAIRMAN: Hon. Jack Sabiiti, you have
been in Public Service foralongtime. What nature
of agreement are you talking about? When you
send an Office Superintendent to Uganda Airlines,
with a signed Air Movement Order or whatever or
L.P.O., you are signing an Agreement. Were you
getting opinions from the Chambers of the Attor-
ney General?

MR. JACK SABITI: Mr. Chairman, | think you
have narrowed the whole argument to administra-
tive issues which could not be called the agree-
ments we are talking about in the Constitution.

MR. MUSUMBA: Point of information. Mr.
Chairman, the reading of what is stated here, is
saying that no agreement, contract, etcetera, with
the example you have given, a Local Purchase
Order, when you gotothe Airlineand youenterinto
acontract to provide services for the money youare
going to pay. So, that would definitely also be
coming into the preview of this provision.

MR. SABIITI: Mr. Chairman, [ think this being a
Constitution, a word like agreement should not
really in this Amendment. Maybe we should con-
fine ourselves to a contract, treaty or convention,
because when we talk ofagreements, itcomplicates
the whole issue. '

THE CHAIRMAN: Anyway, [ think let us do it
this way. 1do not know whether Hon. Mulenga
accepts the formulation 6f Hon. Member for
Buzaaya or he thinks that this matter could be stood
over and come back on Thursday.

MR. MULENGA: Mr. Chairman,lam inclined to
the suggestion that we stand it over and report on it
on Thursday. But in the view of the old issues, I am
going to suggest, Mr. Chairman that, you will have
to give us an aftemoon maybe or a moming in the
course of early next week, because there are many
matters that we have to consider, but specifically on
this one, Mr. Chairman, I think we need to freshen
up what Hon. Musumba suggestion - Amendment

THE CHAIRMAN: It also falls in line with the
view of Hon, Ndege. That being so, we also do not
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pronounce ourselves on 122. When we have
cleared Clause 5, then, we pronounce ourselves on
that one. 123,

MR. MULENGA: Mr. Chairman, Article 123,
formerly 124 in the Draft, is about the office of the
Director of Public Prosecution. The Committee
recommends that Clause 1, of that Article should be
retained to read:”There shall be a Director of
Public Prosecution appointed by the President on
the recommendation of the Public Service Com-
mission and with the approval of Parliament.”’

THE CHAIRMAN: Agreed, next.

MR. MULENGA: Clause 2.” 4 person is not
qualified to be appointed Director of Public Pros-
ecution unless he or she is qualified to be appointed
a Judge of the High Court.”

THE CHAIRMAN: Agreed, next.

MR. MULENGA: 3,”The functions of the Direc-
tor of Public Prosecutions are:-

(a) To direct he Police to investigate any informa-
tion of acriminal nature and to reportto himor her
expeditiously.

(b) To institute crimirizal proceedings against any
person or authority - (Interruption)-

THE CHATRMAN: ﬁon.Mulenga,Iseemehand
of HonMalinga.

MR,MULENGA: In the middle of reading (b)?

MR.CHAIRMAN:In respect of which one
Hon.Malinga?

MR. MALINGA: 3 (a). Mr. Chairman, I do not
know whether we are tounderstand that, that unless
the DPP directs the Police to investigate,the Police
are not to investigate. If that is the meaning, then,
I do not agree, because I think it is the duty of the
Police to investigate any matter which is brought to
their attention. But if we to say here, we make ita
Constitutional provision that, it is only the DPP
whodirectsthem to investigate, [ think hecandirect
the direction of investigations already commenced
by the Police. But! think it should be the duty of the
Police to commence those investigations.

THE CHAIRMAN: Yes, we had already covered
the question relating to the functions of the Police.
1 do not have memory with me here, one has to se¢
whether-

MR. MULENGA: Mr. Chairman, may | explain?
The purpose of this paragraph s to give DPP power
to direct Police, where the Police has failed of
neglected to act. Because to date, the position is
that, it is only the police.

THE CHAIRMAN: Okay, then why do we not
add those words?

MR. MULENGA: Which, Mr. Chairman?

THE CHAIRMAN: To direct the police to inves-
tigate any information of a criminal nature, wheré
in his opinion- in his or her opinion, the police has
failed or neglected to act and report to him or her
expeditiously. So that it is quite clear.

MR. MULENGA: No problem, Mr, Chairmar:
But 1 do not think that even this one, is in any way
suggesting that the police must wait for him.

THE CHAIRMAN: Butit could be so miscon”
strued ifalawyer of Hon. Malinga’sexperience and
F’aCkgfound has found it to bring out two mealn”
ings. We might as well make it quite clear. Ho™
Mayombo, you have difficulty with formulation?

LTJWAYOMBO: Thank youMr. Chairman. Thé
difficultyIhave iswith theaddition of the words:’

1o report 1o him or her expeditiously. ' Because M-
Chairman, I do not find that to be one of the duti€s
of the DPP. Maybe expressing an emotion that thé
police has delayed in investigating cases in thiS
country, but I do not find it to be a duty of the
DPP Actually it is not necessary to add,’and
report to him or her expeditiously.’

THE CHAIRMAN: In matters where as we hav?
added, that where in his opinion, the police havé
failed or neglected to act, Then they should report
to him because he has directed them.

MR. ABU MAYANJA: Mr Chairman, peob¥
have been arrested, charged and taken beforé ¢
courtsanditis only thenthat files are brought o him
and then he advises that there is no case I
prosecution, things should be withdrawn. An

sometimes the State is landed into a lot of damag®®
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and that kind of situation. Mr. Chairman, this is
known. So, this is okay, but the problem [ think will
continue to arise solongas in this country, you have
these separate compartmentalisation and you have
the attitude - the people in the Ministry of Justice
Wwant to act independently of the Ministry of Inter-
nal Affairs and so forth and so on. [ just thought I
would mention this as information.

PROF. KANYEIHAMBA : Thank you,Mr. Chair-
man [ wanted to add further information on what
Hon, AbuMayanjahas said, and I think this matter
actually was argued in committee. There are two
issues, Mr. Chairman, there is the issue which you
have rightly pointed out and we could clarify by
saying that where he is satisfied the police have
failed to carry out their duty, that is one situation.
The other one is which Hon; Mayanja had empha-
sised, which actually was considered in the com-
Mittee, namely; that it is the constitutional duty of
the Director of Public Prosecution to comment on
files and cases which have been reported to him by
the police. The problem we have, is that over the
Years in Uganda; because of the situation Hon.
Ma)’ﬂnja has explained, there has beerr an impasse
between the office of the Director of the Public
Prosecution and particularly the office of the Direc-
tor of Criminal Investigations. Twice, Mr. Chair-
Mman, the Legal and Security Committee of the
NRC, has recommended that the administration of
Justice in Uganda should be brought under one
umbrella. It does not matter whether you put these
under the Director Public Prosccutions or indeed
under someone in internal affairs. Nevertheless,
there ought to be one centre of operations for the
investigations and prosecution of crimes. And in
(), I think if I am not wrong, the committee
Members were saying that now, the responsibility
of directing the investigation of a criminal nature
and 5o forth should now be thrust upon the Director
of Public Prosecutions. I thought that this is the
other hidden point here, and maybe we need two
Clauses on this one to make that point clear. Nev-
ertheless, I think that it would be a good thing ifthis
Constitution finally resolved that matter. So that
We do not have two departments responsible for
INvestigating and prosecuting crimes, with the kind
Of delays that we have experienced in the past, Mr.
Chairman,

THE CHAIRMAN: Of course, the Americans
!’fWe only one department. Department of Justice
'S also in charge of F.B.I. and such things. Butl

think if you think that a statement of this nature will
more or less make it imperative for those in charge
of arrangingthe structures of Uganda Government
to see that the Constitution is envisaging that the
two should operate as one, [ do not think we have
got to go into greater detail. But I think- do you not
think thata statement of this nature will more or less
make it imperative for those in charge of arranging
the structures of Uganda Government to see thatthe
constitution is envisaging that the two should oper-
ate as one? I do not think that we have to go into
greater detail, [ think this can actually make it
imperative for those who are in charge to say if the
DPP is going to be directing, surely he should also
be directing someone who is within the.structures
of that particular ministry. Otherwise, crossing
lines to go to another ministry to direct can create
its own conflicts but of course, the DPP can rely on
the Constitution to say I have this constitutional
power and that may. cause a change in arrange-
ments. Hon. Ben Wacha, do you have some new
ideas on this matter?

MR. WACHA BEN (Oyam County North):
Thank you Mr. Chairman. I just wanted to com-
ment on what you have just stated and suggestion
made by my learned friend, Hon. Kanyeihamba,
That sort of position can only arise if we were to
eliminate the edition which we have already put in.
If we are going to say that the direction of investi-
gation should be under the powers of the DPP, then
wedonothavetoaddinwords, ‘'where in its opinion
the police has failedto act, "because thisedition stil}
casts back to the police - the initial power of
initiating investigation, [ think.

THE CHAIRMAN: So, what do you suggest?
That we should remove those words and leave it as

it is?

MR. WACHA: [ think we should be clear, Mr.
Chairman, what we want to do. If,as Hon.
Kanyeihamba suggests, we want now to bring the
initiation of investigation under the DPP, then we
cancel the words. But if we want to continue with
the present format, then we include the words,

THE CHAIRMAN: Hon. Mulenga.

MR. MULENGA : Mr. Chairman, the problem -

this Clause hasarisen outof Hon. Malinga’s fears,

But in my view, really, there is neither the need to
insert this clause - there is noneed. Although - ifwe
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insert, "where in the opinion of the DPP, the police
have failed,”’ it will be stressing the current separa-
tionthatthere isaDPP inthe Ministry of Justice and
there is police in the Ministry of Internal Affairs. If
we remove them, it does not- or rather if we do not
insertthem, itdoes not suggestthat no investigation
willbe done withoutthe DPPdirecting. Inmy -view
to say his functions shall be to direct the police to
investigate any information of a criminal nature,
does notmean all information of criminal nature. If
it is said direct the police to investigate all, then it
would suggest police would notinvestigate without
him directing. So, Mr. Chairman, my opinion is
that we could leave this as it is and leave the
administrative authority to determine whether in
future, they will streamline this department and put
all CID Officers under the DPP or take DPP to be
in Ministry of Internal Affairs.

THE CHAIRMAN: Agreed.
(Question put /qnd agreed to)

MR.MULENGA: “(8) To institute criminal pro-
ceedings against any person or authority in any
cowrt with competent jurisdiction other than a
cowrt martial,”

THE CHAIRMAN: Next.

MR. MULENGA: “To take over and continue
any criminal proceedings instituted by any other
person or authority.”

THE CHAIRMAN: Do you say that it should be
to take over and continue or he can even take over
and exterminate because I think (Interruption)

MR.MULENGA: Wewillcometodiscontinuing
in (d) Mr. Chairman.

THE CHAIRMAN: Okay.

MR.MULENGA: "(d) Todiscontinue atanystage
before judgement is delivered, any criminal pro-
ceedings to which this article relates, instituted by
himselfor herselfor any other person or authority.
Except that the Director of Public of Prosecutions
shall not discontinue any proceedings commenced
by another person or authority except with the
consent of the court.” The distinction being made
there is that DPP should not come and take over

someone else’s prosecution for purposes of dis-

continuing it. If he is going to discontinue it, then
there should be opportunity for the court to say,
okay, this is a genuine withdrawal and subse-
quently we have something to say about exercise of
this power anyway.

MR. BATEGANYA: Thank you very much Mr.
Chairman. Thave my worries abcut that Clause and
I'would wish the chairman to clarify. We have seen
certain sensitive cases in this country being unde-
cided upon after various investigations have been
done. Ifhe says that this Clause will allow the DPP
to discontinue at any stage any matter started by
him. Ithinkitis giving toomuchtothe DPPto abuse
his office. I would suggest that we should delete
this article.

THE CHAIRMAN: Hon. Katenta Apuuli.

MR.KATENTA APUULI(Conservative Party):
Mr. Chairman, Y am seeking Clarification from the
Chair of Select Committee 11. Recently and you
will excuse me for making a reference to a neigh-
bouring country. Recently, in a neighbouring
country, there was- the Director of Public Prosecu-
tions refused a citizen to proceed with a criminal
procedure against another individual. Now, does
this mean here that Ugandans are free to institute 8
criminal procedure against any other person of
groups of persons?

THE CHAIRMAN: Hon. Kaberuka.

DR. KABERUKA WILLIAM (Ndorwa West):
Thank you Mr. Chairman. Mine is a bit minor but
T'am wondering whether the second except the last
one is necessary. Whether we should not
say,’mdhority without the consent of the cowr’, '
without having to load the sentence with so many
‘excepts’ - (Interjection) The last’except,” 1 am
wondering whether we could not do without it and
say,’ authority without the consent of the court.’

THE CHAIRMAN: Hon. Musumba.

MR. MUSUMBAL: Point of Clarification. Thank
You very much Mr. Chairman. [ seek clarification-
In (c), we have already said that DPP is free, i
allowed to take over and continue any criminal
proceedings instituted by any other person or 2U°
ﬂfonty..And then in (d), we are saying he caf
discontinue proceedings except those which have
been commenced by another person or authority-
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What would be the problem - why do we not say -
the DPP take over and then discontinue. I mean if
proceedings have been instituted say by me private
prosecution. What would stop DPP if he really
wanted to stop this private prosection? First to take
over under (c) and then discontinue under (d).

THE CHAIRMAN: You see, I think that is ex-
actly what it is saying. Itis saying that he has power
to take over and continue with it but also they are
saying he can discontinue his own where he has
started it or where you have began your own private
prosecution. He can under (c) take itoverand under
(d) he can discontinue it, except that in that case he
must first get the consent of the court to discontinue
Yours, I think these two - we are putting in written
form what is an old common law rule that the crown
could at anytime since we took it from England,
_ c.ould take over private prosecutions and discon-
tinue, The crown did not have to go to courtto seek
permission but here we are saying that inall faimess
I think there should be permission from the court.
Hon. Mayanja Abu.

MR. MAYANJA ABU: Thank you very much
N_Ir- Chairman. I have some grave doubts espe-
cially in light of what Hon. Katenta Apuli has
referred to which is fresh in our minds. This
provision I rememberwasputin 1962 Constitution.
! do not know if it was in the other. But I was there
inLondon in 1962 and it was done because asimilar
Provision that is to say, for the DPP to take over
Prosecutions instituted or started in other authority.
That was the time when we had a federal kind of
government. And there were various authorities,
Buganda Government, other governments which
had their courts and their prosecution services.
Peaple may know, Hon. Members may know that
there was here something which was called
8, 'Empisa y ensi.’ People used to be charged for

reaking the native custom which was not known
and anything could be brought under that kind of
thing. Joseph Kiwanuka was prosecuted for abus-
ing the Katikiro about dances when the Katikiro
Prohibited ball-room dancing. Hon. Membersmay
be aware of this but Mr. Chairman. The point is
there were various authorities who could prosecute
and which were not under the Central Government.
It was felt that nevertheless, the Director of Public
Prosecutions should have power to take over pros-
Seutions especially those which might be consid-
tredtohave been instituted for politicaloractivated
by political motives. But when we are having the

-

kind of thing which appears to be merging from our
work here where all powers shall be concentrated in
one government, then it seems to me -(Tnterrup-
tion.)-

THE CHAIRMAN: Hon. Mayombo has some -

MR.MAYANJA A: Heis seeking clarificationor
he wants to give me information?

THE CHAIRMAN: He is seeking clarification.

LT. MAYOMBO (NRA Delegate,): Mr. Chair-
man, [ would liketo inform Hon. AbuMayanja that
this Assembly has already passed a provision of
taking over. That is a proyision of take over and
continue any criminal proceedings instituted by
any other person or authority. We are now discuss-
ing Clause (d) which says to discontinue at any
stage. I would like to make that clarification, Mr.
Chairman.

MR. MAYANJA: Sorry, | have not quite followed
the point - if he had allowed me to give him is that
under this sort of organisation where prosecutions
are, really if there is one authority. I do not see any
value or rationale for allowing the Director of
Public Prosecutions to take over and discontinue
prosecutions which have been commenced by say,
a private citizen, because this will now be a private
citizen. There are no federal states, there are no
different authorities. It might be railway police, it
might be people like that maybe. So, 1 would think
on reflection, Mr. Chairman, that-when you say
that he shall doso without the- by leave of the court,
then you want the court to make a decision. And
how can the court make adecision on that matter at
that stage before the evidence is before it. There-
fore, since we have provided for rights of appeal,
maybe Parliament might make some provisions
governing the institution of private prosecutions.
But where they have beenallowed and the prosecu-
tion before the court, then the fairest thing to doand
the most transparent, in order to ensure that there
has been no interference in the matter by. the
government of the day. Because the DPP although
Clause 7 gives him protection as that given to High
Court Judge, nevertheless, he will be a relatively
middling civil servant in the office of the Attorney
General. 1 think that these powers should be
removed from him so that private prosecutions
commenced should be decided upon by the courts
and not be discontinuable by the Director of Public
Prosecutions.



3408 CONSIDERATION OF THE DRAFT CONSTITUTION

MR. KAGGWA MEDI (Kawempe Division
South): Thank you Mr. Chairman. For different
reasons from Hon. Mayanja’s submission. I am
justwondering why it should be the courtsto get the
consent of the courts when we know parties ag-
grieved go to court for adjudication. Now, if the
parties concerned feel that they are not, at that
material time, enough grounds to sustain concern
of the court. Why don’t the parties from whom the
DPP is taking over not agree rather than go to the
court and burden it with almost having as Hon.
Mayanja says, to take a decision. So that if the DPP
is going to take over, he consults the party con-
cemed, he convinces the party concemed and then
they mutually agree to withdraw the proceedings
from the court. I would seek to be clarified on that.

THE CHAIRMAN: Hon. Karuhanga.

MR. KARUHANGA: Thank you Mr, Chairman.
I have listened to the contributions from Hon.
Bateganya, Hon. Mayanja and Hon. Kaggwa. I
think we have a situation here which needs a proper
explanation. We are trying to give power to the
DPP, to discontinue a case before judgement. This
is on Page 48 (d). 1 thmk -

THE CHAIRMAN: Hon; Karuhanga, there is a
point of order. Hon.Musumba.

MR. MUSUMBA: Thank you very much Mr.
Chairman, Isit in order for the Memberholding the
Floortorefertosomebody else as Bateganya, when
in fact the name is not Bateganya, Mr. Chairman.

THE CHAIRMAN: What is his name?
MR. MUSUMBA Musumba.

THE CHAIRMAN: In otherwords, Hon.
Karuhanga you referred to Hon. Bateganya when
you meant Hon.. Musumba. So, you are thereby

informed.

MR. KARUHANGA: | am pleased that Hon.
Musumba thought [ was referring but in fact, I was
not. I am just only pleased that he has the enthusi-
asmto havethoughtthatIreferred to him. [actually
meant Hon. Bateganya who wanted a deletion of
(d)and that contribution is the one I am addressing.
When it comes to bcmg attracted to answer Hon.
Musumba’s contribution, I will do so but at the
moment, I will restrict myself to my intentions.

Now, [ would propose that for any power to be
given to the DPP to discontinue at any stage before
Judgement is delivered, any criminal proceedings,
that power exercised in public interest
presumably,should be checked. There should bea
balance of checks on that power and since the
Attorney General isthe legal adviser of the govern-
ment, I would prefer that it reads: 7o discontinue
with consent of the Attorney General at any stage
before judgement.” That is the part(a) and I will be
talking about private prosecutions later. But in
other cases where the DPP wants to discontinue
criminal proceedings, I think he should get the
consent or advice of the Attorney General. The
reason why this is the case Hon. Members, Mr.
Chairman, is this, that the DPP while excrcising
that power, hedelegatesitas well. And you will find
thatin Clause 4 on the same page 48, the functions
conferred upon the Director of Public Prosecutions
under Clause 3 of this Article may, in the exercise,
in the case of the functions under paragraph (a) (b)
and (c). Okay, Mr..Chairman, (b) does not get
included in this. So, fortunately-that is saved. But
I still think that the DPP before he takes on this
decision to discontinue. I think the person whom
we have charged with the overall responsibility of
the legal advice to govemnment should have a say in
the matter. The DPP shouldretain the final decision
but I think the Attorney General’s contribution
should be brought in. That is as far as the public
prosecutions are concerned.. On the aspect of
private prosecutions, I think we should take the
words of Hon. Mayanja seriously. Here is a person
who is prosecuting privately. It means that the DPP
andthe police have actually failed him or he has no
trust with the system and he.is proceeding to do
what should be done by the government because of
its failure. Then, why should there be any consent
from anybody. I think this person who has come
should go, pursue justice to the end without any-
body touching his hand. After all heis meeting the
cost. So, this consent of the court, [ agree with Hon-
Kaggwaand Hon. Mayanjathat it might also not be
necessary. Itmxghtactuallybrmgproblems Thank
you Mr. Chairman.

THE CHAIRMAN: Thank you. Before Hon-
Mulenga, I will hear from Hon. Ben Wacha, Hon-
Wandera and then we close this discussion.

1\th WAC.HA: Thank you Mr, Chairman. Iam
seeking clarification from either the Chair or any of
the learned members in this House. I seem 0
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recollect that in 1984, Parliament passed an amend-
ment to the Magistrate Court’s Act.I think, in
respect to private prosecutions which provided that
anybody initiating a private prosecution must first
obtain the permission of the DPP. I have a vague
recollection to this. I want somebody to assist me
whether this is true or not.

THE CHATRMAN: Who is in position to assist.
Hon. Karuhanga you seem to be in a condition to
assist,

MR. KARUHANGA: Yes, Mr. Chairman, it is
true that if you want to start proceedings and
Prosecute a criminal case in this country, you must
get the consent of the DPP. Organisations which
have got statutes which allow them to prosecute
like the Social Security Fund, like the - there is
another one, it has just escaped my memory. They
have to get consent and in fact, the prosecutors get
registered forthat. They have to be knownand their
names get registered with the DPP.

THE CHAIRMAN: Hon. Malinga, do you want
to comment on that?

MR. MALINGA IGNATIUS (Usuk County):
Mr. Chairman, the position in law is this, thata
private citizen can institute criminal proceedings
with the consent of the court in which he is institut-
ing the proceedings. But the other bodies like the
police are appointed as public prosecutors. The
police, The Weights and the Measures, the game
department, the Forest Department, the Fish De-
partment. These are appointed public prosecutors
and the thinking now is that instead of having these
large number of public prosecutors from other
departments. Maybe, if funds were available, we
should form a sort of organisation like the British
Crown Prosecution service which would binding
all these departments into one body, not to investi-
gatebutto prosecute. So, youcan institute proceed-
Ings in any court with consent of thatcourt. In other
Wwords, the court must be satisfied that you have a
200d case to put before taking off the time of the
Court, not the DPP.

THE CHAIRMAN: Order! I think we have cov-
ered quite a bit of this subject. What we are
disc3llssing really is an old common law practice.
Thata private citizen had the right and has the right
t? bring criminal proceedings against any other
Citizen and see it through.Butalsothe same practice

said the crown, in this case the crown prosecutor or
solicitor can by what they call ‘relate process or
relate action’ actually take over and terminate any
proceedings at any time before judgement without
obtaining consent of the court. Here we are saying,
the old practice. If we-do not put in a specific
provision relating to those permissions, it is possi-
ble that someone could read that we-are saying that
these people can bring their proceedings without
permission. But as Hon. Malinga has said, the
courts would first be satisfied that the prosecution
is not frivolous and vicarious before they allow it
to proceed but the DPP under this would have the
power to takeover and terminate those proceedings
at any time before judgement but we are adding a
tail to it again with the consent of the court. Hon.

Dr. Besigye.

LT.COL.BESIGYE: Mr. Chairman, [ would like

to move an amendment to delete the expression
, 'except withconsent ofthe court, 'so that the clause
reads: “To discontinue at any stage before judge-
ment is delivered an, criminal proceedings towhich
this Article relates instituted by himselfor herselfor
anyother personor authority exceptthe Director of
Public Prosecutions shall not discontinue any pro-
ceedings commenced by any other person or au-
thority.” Mr. Chairman, this is because I think that
first of all i it is the conviction of the court that the
prosecution should be discontinued, the court can
say so because the case will be in court anyway!

That is where the private person prosecuting such
acase would have lodgedthecase. So, if thereisany
reason for the determination of the court to discon-
tinue such a prosecution, the court should indeed be
moved to stop that prosecution but not the Director
of Public Prosecution with the consent of the court.

The point which has been I think ably discussed by
the Members - Hon. Karuhanga, Hon. Mayanja
and the others isa very valid matter. Firstofall, the
cost of the prosecution is on the private person
prosecuting. The Director of Public Prosecution is
losing nothing by this man continuing with the
prosecutiontoits logical end where the case will be
lost or won. So, why should he the it over?

MR. KIRENGA EMMANUEL (Mityana
North): Point of Order. Mr. Chairman, is it in
order to move that amendment when the effect of
it would be the removal of the whole sentence
beginning with except. Because there would be
purpose of that if these last words are removed,
What | mean to say (d) says - the DPP has got the
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right to discontinue any proceedings, there is no
quarrel with that, wher¢ those proceedings are
brought by him or by any other person. But now if
we say except that the Director of Public Prosecu-
tion shall not discontinue any proceedings com-
menced by any other person or authority and stop
there, it means that sentence does not make any
sense when you compare with the first one. Isitin
order Mr. Chairman?

THE CHAIRMAN: Okay, what you are doing is
really pointing out that his proposed amendment
would cause structural problems to the paragraph.

LT.COL. BESIGYE: Mr. Chairman, I recognise
what he is saying that there need to be a consequen-
tial amendment if I want to delete this to the
preceding sentence by also deleting, ‘or any person
or authority,” in line three. So that he can discon-
tinue proceedings at any stage which he has insti-
tuted himself but those proceedings which have
been instituted by another person or authority are
onlydiscontinued by the court. Thatis the intention
of what I am saying.

THE CHAIRMAN: Okay, | think what Hon. Dr.
Besigye is saying that the DPP should not have
power to discontinue proceedings of a criminal
nature started by the private citizen or, and any
other authority. That would be - of course, the
rationale behind this, was that the power to pros-
ecute offences or crimes belong to the state. That is
the historical and philosophical background that
the state had the power over bringing people to trial
and punishing them for offences committed. Then
the state allowed an exception for the private citi-
zens also to be able to bring proceedings in his own
capacity. But then the argument was that since the
whole power belonged to the state to prosecute and
to punish crimes. Then the state through the organ
in this case, the DPP could take over and say we
terminate this one and it will be exercising its
original authority. Now, what we are saying is that
in our circumstances, this should not be case.
Hon.Mulenga-(interruption)-

LT.COL. BESIGYE: Mr. Chairman, I was con-
cluding. Asyourealisel amnotagainstthe Director
of Public Prosecutions taking over prosecution
‘which has been initiated by a private citizen. Be-
cause I think it is within his mandate to do so but
what I am against is the DPP taking over and then
discontinuing.

THE CHAIRMAN: But you see Dr. Besigye, if
yougiveapowertotakeover, invariably that power
to take over includes a power either to choose to
continue with the prosecution or to terminate it.
Thatisthe point] pointed outimmediately whenthe
chairman - (interruption)

LT.COL.BESIGYE: Yes, Mr. Chairman, it ison
that point that I think I am not fully understanding
the implications of these clauses.Because I believe
that if the DPP becomes interested in a case of a
private prosecution nature, he would have studied
that case and known that if he takes it over, he is to
take it over for purposes of prosecuting it to its
logical conclusion, and not otherwise.

THE CHAIRMAN: Okay, let us hear from other
people on this subject. Hon. Katureebe.

MR. KATUREEBE BART (Bunyaruguru
County): Thank you Mr. Chairman. Maybe this
may help to clarify the point to Hon. Besigye. The
DPP has power to withdraw proceedings at any
stage without consent of the court. When he enters
what is called a nolle prosequi and that is in respect
of proceedings that he himselfhas instituted. Now,
if he takes over a prosecution which has been
instituted by a private person, we are trying t0
prevent him unilaterally entering a nolle prosequi
without getting consent of the court. This is now 2
measure to protectthe person who had instituted the
suit, the criminal proceedings. We are now putting
d catch that the DPP may withdraw, may enter 8
nolle prosequi but with the consent of the court and
I see no problem with that at all.

THE CHAIRMAN: Hon. Kanyeihambaand then
we come to Hon. Mulenga.

PROF. KANYEIHAMBA: Mr. Chairman, fur-
ther information to that which has been given bY
Hon. Katureebe and others, is that there ase times
and this provision was put there for this purposé
when a private prosecutor is seen to be abusing the
process. There had been some prosecutions start®
privately for vindictive purposes. Informatio?
relating to that may come to the attention of th°
Director of Public Prosecutions but which is 1!
know to the court. That is why in his considering
such a case, he may bring a resolution to the cout
to say these proceedings should be discontint
because it is an abuse of process but this will ha¥¢
to be with the consent of the court, Mr. Chairma®
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THE CHAIRMAN: Hon. Mulenga.

MR.MULENGA : Mr. Chairman, if may pick up
from there. There are two reasons why a DPP
should take over. One is that mentioned by Hon.
Kanyeihamba. But the more important one is that
the private prosecutor maybe having taken an
initiative on a matter that the DPP sees he ought to
Pe taking up and feels this is a matter of public
Interest, it is my duty to prosecute. So, that is why
he is given the power to take over. Now, for
discontinuing, I wanted to add to what Hon.
Katureebe mentions - for discontinuing, there may
be a number of reasons. One, the DPP may find
Contrary to expectations, that he actually can no
longer prove that case. Either because there is no
evidence, or because he has found out other evi-
dence which shows that it is not justified either
legally on principal to continue. Now, why we
retained the provision that in case of a private
prosecution, he should have the consent of the
court. It is, one of the delegates said earlier, to
Protect this and even appear to be transparent
because immediate reaction . If he takes over and
shortly afier discontinues without explanation, it
May be seen as deliberate maybe ill-motivated. But
ifhe is to get the consent of the court, the purpose
1850 that he may explain his reasons for withdraw-
ing. The court would not give consent unless he
gives explanation why he is now discontinuing
Something he took over from somebody else. So,
itis notquiterightas Hon. Abu Mayanjawas saying
what is the poor court to do if it has not had
€vidence. It may have had evidence, it may not
have had evidence but the essence is that, the DPP
Will now have to explain to court - I took over but
Iam discontinuing because of this and that is why
We thought that should be retained. So, Mr. Chair-
man, ] strongly recommend that we do not delete -

CHAIRMAN: Hon. Mayanja, you want to
clarify some point. Could you say what you want
1o be clarified on?

MR, MAYANJA ABU: Mr. Chairman, that DPP
I a member of the government or a servant of the
Bovernment. If a private person does take up, as
happened in a neighbouring country. If private
Person prosecutes a minister and the DPP sees that
there is every likelihood for the minister to be
Sonvicted in which case, he would cease to be
Minister. Then he takes it over and discontinues it.

Ow are we to provide for that abuse or to prevent
Or to anticipate that such abuse of power shall not
be done?

MR. MULENGA: Mr. Chairman, I have under-
stood the point and I want to answer it straight. No,
Mr. Chairman, I think that it is important that I
answer it now. It is important for us to distinguish
what has happened the next door neighbours - the
incident that has been referred to and what we are
trying to promote here. Next door, the one who
discontinued is Attorney General who wields the
same powers of Attorney General and DPP. Inour
report and indeed in the draft, we are recommend-
ing a DPP that will have autonomy to exercise his
professional ability without being directed by even
Attomey General. That is why I thought Hon.
Mayanja was working under a different concept
when he says DPP is a mere middling civil servant
inthe Ministry of Justice. Weare seeking, in Clause
6, torevive the autonomy of the DPP inthe exercise
ofhis functions. | am saying revive because in 1962
Constitution he had that autonomy so much so that
those of you who might remember, there is a case
called Farmer versus The Uganda Argus. Where
Uganda Argus reported that the DPP had been
directed by the Attomney General to discontinue
certain case. And Farmer successfully sued that he
was defamed to allege that as DPP he had been
directed by the Minister_oL the Attomey was defam-
ing him professionally. We want to restore that
position of the a DPP who is in charge of all
prosecutions in the country to have the autonomyto
exercise his functions withoutdirection from above.
Mr. Chairman, therefore, I still would recommend
that the Clause or the Paragraph (d) be retained with
theslightamendmentsuggested by Hon. Kaberuka,
I find it agreeable to delete the last word except in
the last line and instead say,’commenced by an-
other person or authority without the consent of the
court.’

THE CHAIRMAN: Hon. Masalu Musene, do
you have anything in view of that clarification?-

MR. MASALU MUSENE (Manjia County):
Thank you Mr. Chairman. I wanted toreinforce the
fact that the consent of court is necessary from the
practical point of view. Mr. Chairman, in the first
instance, I want to inform the Members that the
consent of court is not unilateral. The court before
consenting asks both sides. It considers the reasons
from both sides before granting consent and the
practical example which we have been facing inthe
field are land disputes. Mr. Chairman, youwill find
that because (a) and (b) are neighbours and they are
quarreling over land. One is trying to encroach on
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land of another, then he goes to court in private
capacity-alleging a case of malicious damage to
property or assault or criminal trespass. So, you
may find that the real intention is, he wants his
neighbour to be imprisoned so that he continues to
use his land. So, he alleges that (a) has encroached
upon my land. In the process of prosecution, the
prosecutor - the DPP or the court, may find out that
-because the other man will be saying no, [ have not
encroached or trespassed on his land but the land is
mine. So, in real analysis, it is a land dispute. But
because the other one wants his friends to be in
prison so that he continues to use the land, he has
preferred a criminal case. So, the court in this
instance, will consent to withdrawing the case and
advise the parties to goto acivil court. Theysayno,
this matter is criminal, it is a civil matter, you goto
a civil court and whoever proves ownership of the
land will take it withoutanybody being imprisoned.
So, these are practical cases where the consent of
court is really necessary to avoid abuse of the
criminal process by one sideorother. Therearealso
many other examples but because I think this
matter has been exhaustively discussed by other
members, I do not need to go in detail. But it is
important that - because even there are other private
prosecutions. Itis not individual only but for exam-
ple, we have local administration. Local adminis-
trations have their own askaris who are also pros-
ecuting local administration cases. And there could
beanabuse orinstances where itisnecessary forthe
DPP to discontinue. But as I said the consent of
courts is always necessary to re-assure the other
side that the DPP has not been unilateral and the
court will take the consént after hearing from both
sides. So, Mr, Chairman, the consent of court is
necessary to avoid abuse of the criminal process of
the law. I thank you.

THE CHAIRMAN: Agreed. I think Hon. Del-
egates, wehave spentenough time onthis. Wetake
it as it is with slight amendment. Agreed?

(Question put and agreed to)
THE CHAIRMAN: Okay, next.

MR. MULENGA: Mr. Chairman, Clause 4 - the
committee recommends that Clause 4 should read:
“The fictions conferred on the Director of Public
Prosecutions under Clause 3 of this Article (@) May
in the case of the functions under Paragraphs (a),
(b), and (c) be exercised by him or her in person or

by officers authorised by him or her in accordance
with general or specified instructions and

(b) shall in the case of the functions under para-
graph (d) be exercised by him or her exclusively.”

THE CHAIRMAN: Agreed! Next.
(Question put and agreed to)

MR. MULENGA: Clause §. Mr. Chairman, it is
recommendced that Clause S should read: “Inexer-
cising his or her power, under this Article, the
Director of Public Prosecutions shall have regard
tothe public interest, the interest of the administra-
tion ofjustice and the needto prevent abuse of legal
process.”

THE CHAIRMAN: Agreed. Next.

(Question put and agreed to)

MR.MULENGA: 6. “In the exercise of the func-
tions conferred on him or her by this Article. The
Director of Public Prosecutions shall not be sub-
Jject to the Direction or control of any person or

authority.”

THE CHAIRMAN: Agreed. Next.
(Question put and agreed to)

MR. MULENGA: 7. “The Director of Public
Prosecutions shall have the same terms and condi"
tions of service as those of the High Court Judge.’

THE CHAIRMAN: Agreed.
(Question put and agreed to)

THE CHAIRMAN: We pronounce ourselves oft
- Hon. Ochyengh what is the problem.

MR. OCHYENGH MICHAEL (Kapelebyong
County): Mr. Chairman, I have just a slight prob-
lem. Because in Clause 2 we say a person is not
qualified to be appointed Director of Public Pros-
ecutions unless he or she is qualified to be ap
pointedajudge ofthe High Court. Andnowwe have
also said Director of Public Prosecutions- in 7, shall
have the same terms and conditions of service 25
those of a High Court Judge But thenin(1), we said
there shall be a Director of Public Prosecutions
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appointed by the president on the recommenda-
tions of the Public Service Commission and with
the approval of Parliament. Now, [ am wondering
why Public Service Commission and maybe why
not Judicial Service Commission possibly?

THE CHATRMAN: Hon. Mulenga, could you -
Hon. Mulenga will answer and then pronounce
ourselves on this one.

MR. MULENGA: Mr. Chaimman, the reason is
that the Director of Public Prosccutions is in the
Civil Service. Whereas, the Judicial Service
Commission deals with judicial officers.

THE CHAIRMAN: Okay, let us pronounce our-
Selves on 123 (Interjections) No,no [ think we are
just- letus now put the question on 123 that it stands
part of the Draft Constitution. Will those in favour
say aye, to the contrary, no.

(Question put and agreed 10)
THE CHAIRMAN: Article 124,

MR- MULENGA: Mr, Chairman, 150 propose to
inserta new article as Article 124 to read: There
shall be a national planning authority whose com-
Position, fnctions and powers shall be prescribed
by parliament.’

THE CHAIRMAN: Agreed.
(Question pzlt and agreed (o)

THE CHAIRMAN: Now, we pronounce our-
selves on 124. That does stand part of the Draft
Constitution. Those in favour say aye, to the
Contrary, no.

(Question put and agreed 10)
THE CHAIRMAN: 125.

MR. MULENGA: Mr. Chairman, it is recom-
mended that Article 125 reads in Clause 1 - Firstof
all Mr, Chairman, Article 125 of the Draft - The
Committee recommends that Article 125 of the
Draft be deleted as its provisions are notjusticiable,
b_ei"g more in the nature of objectives and direc-
tives of state policy. “The government of Uganda
shall conduct international affairs in consonance
With accepted principles of international law and
d'plo'"acy consistent with the national interest of

Uganda.

(2) In particular the government shall promote
international co-operation which is beneficial to
Uganda and work towards close regional co-op-
eration and integration.”

THE CHAIRMAN: Itis agreedthat it be deleted.
Hon. Katenta Apuuli seems to have a diplomatic

angle.

MR.KATENTA APUULI: Iam only seeking Sir
Chairman, the indulgence of Hon. Delegates if this
provision is not in the objectives, it will be appro-
priate to transfer it to the objectives. I thank you.

MR. MULENGA: That is what we are recom-
mending Mr. Chairman.

THE CHAIRMAN: Agreed? 125 as per the text
be transferred to the objectives.

(Question put and agreed 1o)

THE CHAIRMAN: 125 now.

MR. MULENGA: Mr. Chairman, it is recom-
mended that Clause I reads as follows: ‘The Presi-
dent may, with the approval of Parliament appoint
ambassadors and Heads of Diplomatic Missions.’

THE CHAIRMAN: Agreed!
(Question put and agreed to)

MR. MULENGA: Clause 2. “The president may

receive envoys accredited to Uganda.”

THE CHAIRMAN: Hon. Bateganya.

MR. BATEGANYA: Mr. Chairman, [ would like
to get some clarification on this matter. Especially
to Clause 2. I have been in the Diplomatic service
and I have ever accompanied envoys to present
credentials and most of them - sometimes notto a
President or a Head of State. And I do not see why
we should waste the president’s time with this
ceremony when the Minister for Foreign Affairs
can ably take care of it. [ have ever experienced this
and 1 was just getting clarification whether it is
possible for us to do away with it. And some other
official say, the Vice President who isnot very busy
could take care of this part of the job. Thank you
very much.
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THE CHAIRMAN: Hon. Mugyenyi Ponsiano.

DR.MUGYENYIPONSIANO (IsingiroNorth):
Thank you Mr. Chairman. I feel this Clause is not
necessary. Definitely the president will have to
receive them and he may even delegate any of his
ministers to receive them and even if we do not put
this Clause in our Constitution. You think the
president will not receive these envoys? Do we
need to really increase our document by really
saying the president is going to receive these en-
voys? So, Mr. Chairman, I move that Clause 2
should be deleted.

THE CHAIRMAN: No, let us first of all sort out
this. Can hear from Hon, Obua Otoa on this very

serious matter.

MR. OBUA OTOA (Erute North): Thank you
Mr. Chairman. I just want to make an initial point
thatdiplomacy is very much amatterof reciprocity.
If we do not include this one, it may be that we are
attracting a similar reaction from other countries.
They may also not wish to receive ourambassadors
in their capitals. So, I think it is important that we
keep this Clause because of the reciprocal nature of
diplomacy. I thank you Sir.

THE CHAIRMAN: Hon. Kabayo.

DR. KABAYO PATRICK (Kassanda South):
Thank youMr. Chairman. This Clausereads:” The
President may receive envoys accredited to
Uganda.™ My understanding of that, is that it also
meansthathe may not receive them. Thatbeingthe
case, why do we have to put it in the Constitution,
Mr. Chairman?

THE CHAIRMAN: Okay, let us pronounce
ourselves on it. Let me put the question. Will those
in favour of the retention of 2, say aye to the

contrary, no.

(Question put and agreed (o)
THE CHAIRMAN: Now, let us pronounce our-
selves on 125. I put the question that Article 125 do

stand part of the Draft Constitution. Those in
favour say aye, to the contrary, no.

(Question pus and agreed to)

THE CHAIRMAN: I think we are coming to
funch time and it would be good if you finished this

Chapter today. So, I would like to urge Hon.
Dclegatestobepunctualsoﬂlatwcstartontimeand
complete this chapter today. That being so |
adjourn and we resume at 2.30. Thank you.

The Assembly aajoi:rned  for hinch and resumed a8
2.30p.m

MR. MULENGA : The Committeerecommended
that Article 126 formerly 127 be amended by
deleting Clause 2 and amending Clause 3.

Clause 1, Mr. Chairman, reads: ‘The President of 8
Person authorised by the President may make
Treaties, Conventions, Agreements or other ar~
rangements between Uganda and any other cow”
try or between Uganda and any Internationdl
Organisation or Body in respect of any matter.’

THE CHAIRMAN: Agreed! Continue.

MR. MULENGA: Mr. Chairman, I will mention
that the Committee recommended to delete Clause
2 in the Draft on the ground that provisions therein
are already catered for under the Article on the
Attorney General,

THE CHAIRMAN: Agreed!

MR. MULENGA: Mr. Chairman, Committe®
recommends that Clause 2 should read: ‘Parlia”
ment shall make laws to govern satisfaction of
treaties, conventions, agreements orother arr@ge”
ments made under Clause I of this article.”

THE CHAIRMAN: Agreed! I now putthe Ques”
tion, we declare ourselves on Article 126, that 126
stands part of the Draft Constitution,

(Question put and agreed to)

Article 127.

MR. MULENGA : Mr. Chairman, the Commit(e®
recommends that Article 127 should be as follows:
Clause I - The President may with the approVaI a
Parliament given by resolution supported by "%
less than two thirds of all the Members of Parlie”
ment, declare that the State of War exists betwee"
Uganda and any other country.”

THE CHAIRMAN: Does this apply even whe™®
Uganda has been attacked?
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MR. MULENGA: Yes, Mr. Chairman, it does.
Subjects to the arrangements is that they may do
S0 and get approval later.

THE CHAIRMAN. Okay. Clause 2.

MR. MULENGA: Mr. Chairman, where it is
Impractical to seek the approval of Parliament -
( interruption)-

MR. MBABAZI AMAMA (Kinkizi West
County): Thank you Mr. Chairman. I believe we
are equally concerned Hon. Dick Nyai and I. And
where we find ourselves on the same side. Mr.
Chairman, I wanted to be clarified. I was not sure
about this, The President may declare war with
approval of two thirds of Members of Parliament
andwhere Uganda for instance, is attacked, youcan
declare war and obtain approval not later than 72
hours after It looks alright but I was not sure
th"“gh-(laughter)-

MR. DICK NYAI (Ayivu County): Mr. Chair-
Man, my problem is a very slight one. The formu-
lat}OIl that there exist a state of war - a state of war
eXists between Uganda and -any other country.

ould jt seem to be that the other countries which
We can say that the war is not very serious. Why do
We not just say that a state of war exists between

8anda and another country rather than any other-
(nterruption).-

MR. CHAIRMAN:Okay. Hon.Mulenga should
Answer to that, Hon. Awori

MR. AWORIAGGREY (Samia Bugwe North):
Mr, Chairman, I am seeking clarification on the
Matter of declaration of war. Mr. Chairman, the
Principle part of the waris the engagement of troops
AN act of combat. Mr. Chairman, it is quite
poss'P]e that Uganda could engage Ugandan citi-
208 in the armed forces in the act of war against
“Nother country, This does not necessarily need a
e:c aration of war and yet Ugandan citizens are
nogaged in a war. I can give an illustration. Right
“hw* Mr. Chairman, we have Ugandan troops
m_“d under tho U.N. Flag.-(interjections)- Mr.
Alfman, an illustration could be wrong and yet
:Lay not be wrong.Jam seeking clarification,] do
tsee how, butnecd information that will clearmy
Problem I am prepared to take Mr. Chairman but-
(nterruprion).

MR.CHAIRMAN: I think you have sought clari-
fication. It will be answered by the chairman,

DR. BYARUHANGA FABIUS (Kitagwenda
County): Mr. Chairman, ] am seeking clarification
on this scenario. Supposing our troops are already
engaged in fighting the enemy, and when
Parliament is called after 72 hours, Parliament
rejects the President’s declaration of war, and yet
the enemy forces are not willing tc disengage.
What happens in such a case?(interjections)-

MR.CHAIRMAN: Order,order, all of you are
becoming experts on war.

MR. MUSHEMEZA ELIJAH (Sheema South
County): Thank you Mr. Chairman, I am not an
expert on war. But I would like to respond to Hon.
Byaruhanga. I do not envisage a situation where
enemy troops continue topursue our national troops
and we have a National parliament which says, no
war. I do not think it can happen. Maybe if a war
breaks and Parliament says we are not fighting and
the other ones do not continue pursuing our troops,
then you can say, Parliament has at least saved the
situation. But if the other troops are continuing and
advancing towards capital, I do not see how Parlia-
ment can take such a decision. That cannot
happen.Thank you, Mr. Chairman.

MR.CHAIRMAN: What we are discussing- First
of all we were receiving clarification on one.The
mover has not yetexplained number (2) and we are
already debating number (2). So let me give the
floor to Hon. Mulenga to explain to those on
one.There are two people who need clarification on
one.

MR. CHEBET MAIKUT: Mr. Chairman, I am
seeking clarification from the Chairman on a situ-
ation where there is a kind of internal war whether
that one can be construed to be war as such or
emergency because going through these provisions
one up to four, there is no provision that takes care
of internal wars.

THE CHAIRMAN: Hon. Maikut, we do not
consider internal warlike operations, awar between
Uganda and any other country. We shall come to
the State of emergency arrangements which should
cover that sort of thing.
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MR. KARUHANGA: Mr. Chairman, [ would like

to raise two points in one so that the Chairman or
any Member or you, Mr. Chairman, can help to see
the problems I have in 127, Clause 1. [ have two
problems in that article.One, where the words
declare that the state of war exists between Uganda
and any other country. Now, there are two ways in
whichawar inmy opinioncanexist. Eitherwehave
been attacked by another country and we respond
or we have attacked another country. Or we are
aboutto beattacked or weareabouttoattack.Sothat
is the way I think a state of war exists. Now if this
interpretation is correct that is what we mean, then
the President may with the approval of Parliament,
given by resolution supported by not less than two
thirds of all Members of Parliament declare that
war exists. Now if we are being attacked in the first
scenario, then Parliament is-invited to come and
approve the attack-(Interjection)-

MR.CHAIRMAN:If we are being attacked then
we apply two-

MR.KARUHANGA:But first of .all [ want to
bring out the problems I have in one before we go
to two. . '

MR.CHAIRMAN:No, but if the problem you are
raising can be answered by two we cannot let you
raise it when it can be answered.

MR. KARUHANGA:Yes, Mr. Chairman the two
is:very important on the 72-hours.But now my
problem which I am bringing is the problem I have
brought in this house before. The problem of all the
members of parliament and theirtwo-thirds.Forme
Thavealotofproblemswith itand thisisnotmy first
time to bring it to the attention of the House and
almostall the time this matter has been ignored My
appealtothe House now istosay that if the situation
like that exists, I would prefer that all the Members
of Parliament present- yes the majority of all the
members of parliament present. But to say that we
need all the Members of Parliament, those who are
in Canada- Forexample, inthe Housethismorning,
we were 284, to get asimple quorum we had to wait
and more than 100 people were, to wait to get the
two thirds majority of all the Members present, in
my view always looks to be too much a standard to
use in a situation of a declaration of war. Secondly,
Mr. Chairman if- you look at No. 3, to support the
case inNo. 1 andI am not using number 3 to discuss
that. But you see that you summon Members when

they are in a rccess to come from recess within 72
hours and then they must all be present. Now
experience has shown. Anybody who has been in
any Parliament, when you summon Members in 72
hours to come from everywhere, 1o get all the two
thirds, majority to come, is like putting the standard
too high giving the problem with the President.
Now, if this does not happen, my question is, what
then is the country left with? I would appeal to
Members I have done this before and it has been
ignored and can be ignored-to accept that we say
that the majority of the Members present, but not to
put up the standard. So, I move. Mr. Chairman.

MR. OMARA ATUBO (Otuke County): Mr.
Chairman, | belong to Committee 2 and { want to
respond very brietly to what Hon. Karuhanga has
said,and if donotsatisfy him, I think the Chairman
of the Committee will help. First of all, Mr.
Chairman, on the issue of two thirds, I think it was
the view of the Members ofthe Committee that war
is such a serious matter for any country. And it is
such a fundamental national crisis that when a state
of war exists between Uganda and any other coun-
try, it is important for the Government in power to
have the full support of the country and that support
should be across board. So, we believe that two
thirds would form the basis of the minimum con-
sensus for the country to get the support first of all
of the people to get the credibility internationally
and also to mobilise the national rescurces and
move to fight the war. A President or Government
tn power which does not have that sort support of
two thirds of the Members of Parliament and it i
trying to prosecute the State of war, it would be 2
national crisis. It would be an internal war instead-

Slecondly, Mr. Chairman, we are talking about 2
situation in which the President shall seek the
'flpproval immediately after the declaration of and
Inany case not later than. But Mr, Chairman, wear
not putting a limit when after 72 hours, the apprO\’al
should be given. Parliament can debate the ap-
Proval and take about a week to approve. But the
Important point is that Parliament must be sum-
moned within 72 hours. The word there is that th
President shall seek the approval within 72 hours-
Now, once Parliament is summoned within 72
hours, then that Parliament will sit, debate, Presi-
dent may address it and it may continue to debat®
theapproval.lt may take a week,or it may take a few
hours.  So, I think that the problem of Hom
Karuhanga can be taken care of in the sense that the
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3pproval may not come immediately within 72
hours. actually after 72 hours. Thank you.

DR. MAGEZX: Mr. Chairman, my first point of
concern is the word ‘may’. Being optional, there-
fof ¢, the second one, Article 2, seems to speak as if
tis a must. I would like the Chairman of the
Committee to clarify on that position. Secondly,
Mr. Chairman, 1 am nota warexpert. Butwhen you
declare that a state of war exists in one. And in two
tis a declaration of war, is there any difference
tween these two? For example if you are saying
there is now a state of war between Uganda and
Kef‘ya and the other one is saying there is a war?
Thirdly, M, Chairman, [ do not know why Hon.
hanga did not develop this point a bit further.
But these should be a clear distinction between
Wwhen Uganda is attacked and when Uganda is
3Mtacking, I think what we are talking about in 127
(1) could be practical if Uganda is attacking, But
Wh‘ere Uganda is being attacked I think the Consti-
tution should provide an alternative as to how the
President can deciare a state of war. The seeking of
the Parliamentary approval can come much later
on. Besides, Mr. Chairman, even the 72 hours we
are talking about in two, in modern warfare, it is
Sucha long time that the wer could have actually be
overand done with. It think the Israelis, the Entebbe
ra{d Or something - at least [ have known of the
Middle East war which took less place- in less than
2hours. Y would really wish that we entrust these
Matters to some other caucus for purpose of decla-
fation and these formalities can come much later. I
thank you My, Chairman.

MR. WASSWA LULE (Rubaga Division
Orth): Mr, Chaitman, [ have noreal problem with
lause | bt my bone of contention is basically with

?Iaf‘sﬁ 2 whereby the presidency or the Executive

S given unilateral powers to declare the state of

War. 1 do not believe it serves much practical

PUrpose as far as the declaration is concered to

debate it 77 hours later to ratify or not to ratify it.
Ce & presidency and it is a very serious state of

Attairs, declares a state of war and- against another

Country say, Kenya or Tanzania, when you come to

debate. 1 o not think the Kenyans on the other side

8oing 1o take the debate very scriously. Because
the fOrmality of the war has already been executed

Whether parliament ratifies or it does not ratify. So,

0 not think that the Executive should be given
OS¢ powers to declare. 1do not think there is any
Particufar urgency in declaring a state of war. Itis

avery serious state of affairs. We have gotto draw
a distinction between the existence of hostilities
between nations and the formal declaration of war.
We have had bordering countries- we have had
planes coming from Sudan and bombing Moyo.
We have had cross-border incidents between
Uganda and Kenya, But to formally declare a war
has far more serious implications than engaging in
enemy troops. So, as] was saying, once a President
has stood up and said we are now fighting Kenya,
and has made a declaration, this debate after 72
hours becomes useless apart from whipping up
support at home. So, there is no formality because
it is finished.You have declared it, they have taken
it seriously they are nowengaging you, So 72 hours
later when you turn round and say no, parliament
says this war should not exist. It is finished, The
state of war has already existed. so I donot think the
Presidency or the executive should be given pow-
ers. There is no real reason why if a country is
attacked it can defend itself for even 6 months
without going through the formatlity of making a
formal declaration which once made- ,

MR. ATWOMA TIBERIO (Chua County):
Mr. Chairman, we are talking of war and war we
know is a very serious situation. If a country isto
engage itselfinto a state of war with another nation,
we know the implications. Ibeg here to disagree
with my friend Hon. Karuhanga, when he says the
question of declaring war or endorsing a declara-
tion of war against any other nation, should be by
simple members majority,that are present at the
time and not the total membership of the Parlia-
ment. This would encourage the President or the
Headof Stateto goondeclaring warorengaging the
country into a war state with other countries, which
should be discouraged.

MR, KARUHANGA: Mr. Chairman, really is it
in order for Hon. Tiberio Okeny to think, to argue
and try to mislead this House that when I talked
about a simple majority of the Members of Parlia-
mentpresent, when he himselfcomes from a border
area. When it is possible for a foreign
country,neighbouring to come and take over the
area where he even comes from and Members of
Parliament from that region do not tum up to vote,
s he in order to just say that the war is then being
declared by the President of Uganda who is inter-
ested in declaring the war without the majority of
two thirds of Members present, when they cannot
come to the house.
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THE CHAIRMAN: Mr. Karuhanga, I thought
you were going tosay that you have been misquoted
but now you are just indulging into creating appre-
hension in the mind of Hon. Atwoma so that he
fears taking a definite position on the matter.I think
the Hon.member should debate without having to
be reminded of where he comes-from.

MR. ATWOMA: I think I will appreciate his
reminding me of what istaking place back athome.
We know Uganda and Sudan today are not very
friendly and the country that is at stake to be
trampled upon is my district. So, Mr. Chairman I
would very much really appeal to this Hon. House
to view this Provision within the Constitution with
seriousness. And here I will also beg to disagree
with my Friend Magezi, when he says that it is not
only when Uganda is attacked but when also
attacking. We would not want to reflect in our
constitution that we are a nation which has made a
constitution providing for attacking other nations.1
think is very serious we should be of mind knowing
the future and what are the implications of what we
make inour constitution which willencourage even
other nations to look towards us to see whether we
have enough trouble with our borders. So
Mr.Chairman I think we should be careful, we
should guard our words.Thank you.

THE CHAIRMAN: I think Hon. Tiberio has a
point. He is saying should we write in the Consti-
tution of Uganda that in event of Uganda attacking,
T have never heard of a country which even when it
is framing the attack ever conceding that it is
attacking,

MR.MULENGA: Mr. Chairman, [ start with
Hon. Nyai who was wondering whether any other
or another should be appropriate. I think that is
really drafting matter. As it stands now, there is no
ambiguity that wemeana war between Ugandaand
a country that is n6t Uganda. Mr. Chairman, the
State of war is a State as recognised or which has
implications in international war. That is why it is
necessary fora country to make such a declaration.
Otherwise there can be fighting and people fight.
But it has connotations and implications at interna-
tional Law. So, the declaration is that a state of war
exists between Uganda and another country, and
that gives the fighting a status in international law.

Mr. Chairman, I think Hon. Byaruhanga was
apswered very well by Hon. Mushemezaandl

need not to repeat it. The question of parliament
refusing the approval of the declaration of astate of
war, that can only be done if in fact there is no state
of war that exists.But if parliament should be
infiltrated and it is composed- in fact that was
discussed in the Committee. That suppose the
enemy has bought all Members of Parliament and
they want to frustrate the - that is a very dangerous
situation that could arise. They could also buy the
president and so on. So it is more hypothetical than
real. Mr. Chairman, Hon. Maikut raised the ques-
tion of Provision for internal war but I think you
rightly pointed out to him that this is an Article
about what we may call international war.A war
between Uganda and another country. Provision
may be made. We have an Article on emergency:
if the Hon. Member would like to make a special
provision for specifically or internal civil war in
Uganda, that is another matter.It is not the concem
of this article.

Mr. Chairman, I think what Hon. Karuhanga raised
in reality has some merit in it. He is envisaging 2
situation where the country is attacked and the
enemy advances so fast that Members of Parlia*
ment are cut offand Parliament cannot have -letus
say, one third of the Members cannot come. would
Parliament then not be able to discuss that resol¥”
tion? Itis something to consider to avoid asituation
where the Constitutional Provision cannot b¢
fulfilled. So, Mr. Chairman, to me what Hom
Karuhanga is suggesting is not to minimise f
underrate the significance or the gravity of the war"
He is addressing the situation that could lead t0 2
stalemate. So, ] am inclined to concede that if On¢
put in a provision that two thirds of Members ©
Parliament present would not really remove ths
one.

Hon. Magezi raised interesting questions. First ?f
all with regard to why is it that in Clause [ it is 5?'

that the President ‘may,” yet in Clause 2 there 152
use of the word ‘shall.” | think he looked at !
quickly. Itis ‘may’ in both Articles. But where we
use the word ‘shall’ is in respect of seeking 2P
proval. Otherwise the correct wording is that the
President may declare that a state of war exists bot

in one and two. But in two there is the ad%°

provision that where he declares the state of war
before getting approval he shall seek the appro¥®”

. . . I
The second point he raised is that in Clause [we
have said, a state of war, the President declares tna
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;he state of war exists, InClause 2 we have said, if

eshou}d make a declaration of war. Do we mean
Sﬂ;at heis attacking? Maybe on strict interpretation
dis!?izen'e like Hon. Magezi may wish to draw a
fatherc‘flfon b.etwe‘en the two Clauses and would
Woufd ; he is being absoh'xt?l}," sure, perhaps he
o ike us to say, where it is impractical to seek
. f!;ﬁval of Parliament before declaration of state
o lar. I thfnk that is what he intended to say. It

uld not bring any harm in inserting that. But the
thi;nmmee agrees with him_ that modem Wjarfare
e t§3 move; very fast'. That is why Mr. Chz?[r.ma'n,

o SOUZght itappropriate to amend the provision in
feside ofthe Draft where itwas suggcste{i that tfxe
mentien'{ S?tould geek a'pprova'l in 14days xf Pgrha—
day ‘; sitting or if partiament is 1{1 rec'ess‘;thhm 30
Witiu:n lt!4thought that was too sim plrstfc because
may hay daysasthe | Ifm. 'Mcmbcr said, the war
0348 e bﬁ%‘n ended. Thatis why we brought it up
Dpinioys'l think Hon. Wa.sswa Lgle was giving his
ot ha\? and was not seeking clarification. So, ldo

€ 10 answer him.

Ixgmf;tf:‘AL!NGA: Mr. Chairman, | have entirely
ere i"“hn}g. Iwanttoask the Chairman, suppose
i'“’ade(sj a different scenario. We have not been
o and we have not invaded another country.

r good ally has been invaded and our Presi-
neigthhbaj committed our troops in defence of that
Ur in pursuance of an agreement made
ho\v;:n Uganda and that other neighbour. Now,
o assi:;ou regard that? Thecommitmentof troops
a neighbour to repulse an cnemy Is it

Coy S e i
W ¢ted anywhere in this provision? This is what |
antto know,

M
RMULENGA: Not in Article 127.

m‘ I:AAGEY.A: Thank you very much Mr. Qhair—
tion ,fro r. Cha:rmgn, I wastryingto sgek clarifica-
et m the Chairman of the committee when he
irdsoned that probably we could allow that two
is, Wh(’m}e Members present. Now my worry here
Qo at if the Members present do not form a
um? Do we still just go by two thirds?

T:,[Et:hC}MIBMAN:'Then Parliament cannot act.

hder ivpreSlde:nt will ‘havc sought permission

COntig,, 0 a“_‘i since Parliament cannot act, he will
¢ until Parfiament is able to act.

DR,

With KABAYQ: Mr. Chairman, my problem is

ppa;Clausiz 2 in that [ have been attracted by its
ently intemnal contradiction.

THE CHAIRMAN: Let us finish one first.

DR. MUGYENYI: Mr. Chairman, in view of
what has transpired and in view of the views
expressed by Hon. DaudiMagezi. Ibegtomovean
insertion for purposes of separating the two sce-
narios of when Uganda has been attacked and when

Uganda is attacking-

THE CHAIRMAN: I think Hon. Mugyenyi you
will embarking on a very difficult exercise. As
Hon. Tiberio said, are we to write in this Constitu-
tion that Uganda constitutionally can decide that
today 1 am attacking country so and so? You see,
youdeclare astate of war regardless of whetheryou
are intending to be the attacker or you have been
attacked.Because what you are saying is that be-
tween so and so and us, there is a state of war
regardless of which one moved first.But for you to
put in the constitution that for the purposes of
moving first, we shall need two-thirds and for
purposes of waiting until they have moved against
us, we need one-third, that is dangerous. It will be
making us war-mongers in fact.

MR. NDEGE JOHN (Luuka County): Mr.
Chairman, I think these peaple did a very good job.
If it is possible then the President can call Parlia-
ment and two thirds of the Members of that
Parliament can approve a state of war. Now, if it is
not practical or inother words, they have taken one
third of Uganda, the President is given the powerto
declare war. And if he calls Parliament and they
cannot constitute the two third and so on, the war
will go on until Parliament can notify. So, 1donot
see why we are wasting a Jot oftime. 1 think this is
very well drafted. The President has been given
power in case he cannot call Parliament. Butunder
normal circumstances, two thirds of all the Mem-
bers must come. | have always seen on budget day
we have nowhere to sit, If the president calls fora
closed session we have nowhere to sit. If itisunder
normal circumstances, others can do their work.
But if you are called for a specific- and come and
attend parliament for something important, nor-
mally we are all there. If we cannot come, then the
President is giventhe powerto goahead. So, I think
that the Committee did a good job and [ think we
should pronounce ourselves on these two points
and move on. | beg to move Mr. Chairman.

MR. MBABAZI: Mr. Chairman, 1 think really
there are two points and one of them is a point that
was adequately covered by the Chairman of the
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Committee, Hon. Mulenga. Following the presen-
tation of Hon. Karuhanga, Hon. Mulenga con-
ceded that it might be prudent that instead of saying
two thirds of all Members of Parliament, to say two
thirds of Members of Parliament present. [ think
that needs to be formalised so that if it is acceptable
to Members then it is done in one. But the other
points in two, it appears we are debating both at the
same time-(]nterjectio;gs)

MR.CHAIRMAN:Now are you moving or was
moved it moved by Hon.Karuhanga but we did not
structure it? Because it was not seconded at that
time.

MR. KARUHANGA: Mr, Chairman, I wish to
move an amendment in Article 127 (1), to read as
follows: ‘The President may, with the approval of
Parliament given by resolution, supported by not
less than two thirds of the Members of Parliament
present andvoting declare that a state of war exists
between Ugandaand anyother country. 'Mr. Chair-
man, my Motion is to delete the words ‘all’ in the
text and add the words, ‘present and voting.” Why
present and voting? Present and voting because it is
possible that Members who register to have at-
tended the session at the time of voting are not
available. It is very possible and it has happened.
So, to be sure that we write a water-tight law, it is
important to use these words, present and voting.
And since we have maintained the two thirds
majority I think it would be better to have this
formulation. Any other formulation is in-built with
anumber ofproblems. AsIsaid earlieritis possible
like what we saw when United States attacked Irag-
itis possible thata war nowadays, an electronic war
a good part of our country can be taken,and not all
the members from that area may not be present or
even aware.

MR.CHATRMAN:Hon Karuhangahasmovedand
justified his - so the point of order does not arise.

MR. HASHAKA JACKSON (Kibale County):
Mr. Chairman, I would like to be clarified by the
Mover if at all his amendment has been seconded.
Whether if only ten Members of Parliament came

to the Parliament.

THE CHAIRMAN: Hon. Hashaka, the Parlia-
ment does not start transacting business unless
there is aquorum. Atthe pointofvoting, when you
aré voting by percentages required by Law, you

first ascertain that there is more than that number
which is required particularly in this case it would
be the quorum.

MR, HASHAKA: But Mr. Chatrman, this is the
times of war and the war is advancing fast and
Members of Parliament cannot come to the Parlia-
ment. Therefore, why should he strain himself to
move that Amendment since No.2 clears his worty-

MR. KWERONDA RUHEMBA (Kajara
County): Mr. Chairman, I am a member of Com-
mittee 2 and we spenta lotof time debating this very
scenario.(Interjection)-

MR.CHAIRMAN: No. But we are not going to g0
into- because that justification has been said. Our
argument now is whether you prefer the formula-
tion of two-thirds of the members present and
voting or you prefer the text to remain as it is.

MR.KWERONDA:Mr. Chairman, elsewhere in
this Chapter on Parliament on Legislature, we have
suggested and recommend to the Plenary that the
Business of the Parliament can start but they cannot
vote untif they have realised one third of the Mem-
bers of Parliament.

THE CHAIRMAN: So, one third is a quorum?

MR. KWERONDA: One third isa quorum. Nows
one third of Parliament may be about 30 people o
40. That is still a very small number in respect of
authorising war. Mr. Chairman, war is a very
expensive affair. It is very costly in terms of
manpower, it is costly in terms of money. It is N
budgeted for in most case and you may have 10
divertthe resourcesofthe country and food towards
war and certainly people are likely to die, not only
soldiers but even civilians. So, to have one third ©
the Parliament approving a war which is going
cause these tolls it is disastrous. And that is why W€
had said it should read as it is in 127(1). So. | wou!
like to request Hon. Karuhanga to withdraw his
Amendment because it is very dangerous.

MR. NGOBI MATHIAS (Presidential Nom"
nee): Thank you, Mr. Chairman. Mr, Chairma™

can see that we have a problem here. if we put the
figure too high we will not be able - we might causeé
an impasse. Whereas if we put the figure to0 lg“’
thatis also not so good. What we need is something
that will enable Government and the President
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Carry on with a reasonable number of support of
Members of Parliament. Therefore, I should think
that if Hon, Karuhanga would agree to withdraw
the amendment which really as it has been pointed
out you could have disapproval by less than one
third of Partiament. [ would like to suggest that we
ke a figure of 51 per cent of all Members, we
delete the words, ‘two thirds’ and replace those
Words with the words 51 per cent’ of all members
Present. This will now give flexibility. Because if-

THE CHAIRMAN: Do you mean all Members

Present or all Members of Parliament?

MR, KWERONDA: All Mcmbers of
Parliament,not present. 51 percent of all members
of parliament. I think that will be reasonable and it

Would meetthe two objections of 12 excesses either
Way,

MR.CHAIRMAN: Hon.Ngobi yours is not a
Motion you are just begging the other member.If it
Was an amendment to the amendment then we
Would have-

MRNGOBI: Mr. Chairman, with your approval |

g to move that Hon. Karuhanga’s Amendment
be. amended by replacing the words, ‘two thirds’
With the words, °51 per ¢ent’.

THE CHAIRMAN: That is not adequate. What

Weare looking atis, you aresaying Hon. Karuhanga

has said that two thirds of the Members present and

Vqting_ What you want to do is to replace ‘two

Eh“'ds of Members present and voting,” with words
51 per cent’,

MR NGOBI: Yes. Sothat the whole Article now
Will read as follows: ‘The President may with the
approval of Parliament, given by resolutions sup-
borted by pot Jess than 51 per cent of all the

embers of Parliament,declare that the state of
Warexists between Ugandaandanyothercountry.’

THE CHAIRMAN:I will allow twospeakers, one

for and one against and then we will continue.

MR. BATEGANYA: Mr. Chairman, 1 would like
0 support Hon. Ngobi’s Motion on the following
grounds, that 51 per cent of all the Members s good
Nough in that the war will affect the whole country
8nd it will not discriminate as to who is in support
Or not in support. If we take the scenario of the

invading country grabbingsay, 51 per cent of the
land area such that Delegates or Members of Parlia-
ment from that area cannot attend Parliament, That
would really necessitate even no Parliament sitting
atail becauseineffect we shall have lose most ofthe
land territory and it will even be no country. Butif
[ assume that part of the country is only under
control and most of the Members can attend, then
51 percentis areasonable numberto endorse an act
of war, So, on that ground, Mr. Chairman, [ wish
to support Hon. Ngobi. Thank you.

MR. ERESUELYANU (Kaberamaido County):
Mr. Chairman, I would like to oppose the Amend-
ment on the following grounds. Mr. Chairman, to
discuss Clause 1, one cannot avoid to make a
reference to Clause 2, because the two Clauses
operate side by side. Where Clause one cannot
work, Clause2 isused. AsaMemberof Committee
2, we discussed the 2 clauses together. Now the
pointis, the questionhavingnot less than two thirds,
is to give the President the legitimacy and support
which should be throughout the country to make
him stand firm and fight the war. War as we know
is very expensive. It diverts national resources and
it even changes people’s attitudes. So, to make the
President rally that support throughout the war, he
must have support of the majority of the people of
this country. We must also realise that these two
Clauses actually do not mean the President cannot
declare war. Clause 2 reads that where it is imprac-
tical the President will seek approval after war has
actually been fought. Itis only to give the President
that hand that peopleof Uganda have been attacked
or people of Uganda have engaged themselves in
war therefore we are in a state of war even after the
warhas been fought. So, Mr. Chairman, I donotsee
why wearetryingtoamend and dowhat. This thing
isalready catered for. All this Amendment which is
being brought is just simply to confuse a very well
done job. Thank you, Mr./Chairman,

THE CHAIRMAN: Okay we vote. The choice is
between Hon. Ngobi’s and Hon. Karuhanga’s,
You see the thing is quite simple. Thatis an
Amendment of Hon. Karuhanga’s Motion. If it
carries, we go back to his. And then depending on
which way it takes,we go back to the text, So, let us
first vote Hon. Ngobi’s Amendment of Hon,
Karuhanga’s Motion. He is seeking to replace the
proposition of Hon. Karuhanga that it should be
two thirds of the Members present and voting with
51 per cent of all Members of Parliament, I put the

question.
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(Question put and negatived)

THE CHAIRMAN: Now, the choice is between
Hon. Karuhanga’s and the text. Hon. Karuhanga
is seeking to amend the text so that it is 75 per cent
ofthe Members presentand voting asagainst 75 per
cent of the total membership. Two thirds, of the
members present and voting. That is the Motion.
The proposition is that we replace what appears in
the text with formulation of Hon. Karuhanga,
which is that we should have two thirds of the
Members present and voting as against two thirds
of the entire membership, I put the question.

(Question put and negatived)

THE CHAIRMAN: We have a text which reads
as it appears.

(Question put and agreed (o)

THE CHAIRMAN: Now, that disposes of one.
We go on to two.

DR.KABAYQ: Mr. Chairman, | was attracted by
the apparent internal contradiction inClause (2) to
which I wanted to draw the attention of the Mem-
bers too. In the first line, Mr. Chairman, we set the
terms of the conditions under which the President
may declare war without the prior proof of Parlia-
ment. But in the last part of that Clause, we restrict
thatto 72 hours. Mr. Chairman, my conceru is that,
the nature of the circumstances may not be pre-
determinable in the sense that 72 hours may be too
short. In the event that it may not be possible to
comply with that provision.

My proposal, Mr. Chairman, is to amend that
Clause by removing the word ‘immediately’ and
inserting in its place ‘as soon as practicable’ and
then stopping after the word ‘declaration.” This is
the only way that it will be only the subject of time,
because it is impossible to set the time of 72 hours
in the context of the fact that we do not know the
circumstances, especially, during war. So the new
formulation would read as follows: "Where it is
impracticable to seek the approval of Parliament
before declaration of war, the President may de-
clare war without the dpproval but shall seek the
approval as soon as practicable after the
declaration. "1 beg to move, Mr. Chairman.

THE CHAIRMAN: It is seconded by Hon.
Mbabazi. I think the Motion has been seconded, I

will give the Floor to Hon, Tibamanya and then
Hon. Bidandi Ssali, and then Hon. Kasajja Patrick

MR.TIBAMANYA : Thank you, Mr. I opposethe
Motion on the grounds that it, will be open to abuse
by a President who has. become reckless and will
declare war for personal interests, and before the
whole country knows the wai could be over. This
word as ‘soon as practicable’ means a week or two
and we have already said in a matter of hours the
war could be over and so many people have died
and resources diverted. So to tie down the President
that he must come and explain to the nation, three
daysis good enough and thatis the 72 hours. I thank
you.

MR. BIDANDI SSALI: Mr. Chairman,! am not
declaring myself to supporting or not supporting
yet. ButIam imagining a scenario where we wake
upand Jinja Dam has been hit, Karuma has been hit
and the President has declared war pending ap-
proval by Parliament. And I am wondering how it
will be possible within 72 hours to have Parliament
approve after we have passed what we have paSSed
in (1). In otherwords, I just want to clear myself as
somebody would clear my head over this-

THE CHAIRMAN: I think you are not reading, it
properly. It is not saying that Parliament must
approve within 72 hours they are saying he mus!
seek Parliamentary approval. He mustin otherwords
inform Parliament and ask them to approve his

action within 72 hours. Now they may take a week
debating it.

MR. BIDANDISSALI: Now, Mr. Chairman, thé
whole thing is really - if you now read (3), (3)
clarifies (2). Three makes it mandatory that

Parliament must approve - the way | understand it
that must -

THE CHAIRMAN: No, that is an order to th
speaker, he must make sure there is a Parliament
within 72 hours- sitting. They must come 0
session within 72 hours of the declaration. Ard
then that is to afford the President the chance 1
report so that because he is required to seek aP°
proval within 72 hours. But the approval does not
necessarily have to be given within 72 hours undef
this formulation that is how I understand it.

MR. BIDANDI SSALI: Mr. Chairman, the puf”
pose isreally to clear my mind - my understandiré
and you have gone somewhere. Now (3) says wher®
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the President makes the declaration of war under
Clause (1 ), when Parliament isinrecess the speaker
shall immediately summon Parliament toanemer-
gency session to sit within 72 hours. And I am
saying, the other scenario when Parliament isnot in
position to sit within these 72 hours. Does (2)
continue to work? If yes, then I have no objection.
This is only the clarification I want Mr.
Chairman. The 72 hours in (3),if they are practica-
ble, daes (2) continue to work?

THE CHAIRMAN: If the Speaker is required to
call Parliament within 72 hours. Butthe President
would have to seck approval which is crucial is not
tiedto the 72 hours in (3). The 72 hours arc intended
10 create the forum for the President to report and
then seek the permission.

MR.KASAJJA PATRICK (Bulamogi County):
Mr. Chairman, I think this is a straight forward
Matter. I do not support the amendment moved by
H?“- Kabayo. I think the explanation given here in
this amendment by the committee is straight for-
W'ard, Where the President has declared the war
Without mecting the Parliament, | think he needs
the 72 hours within which to come and seek the
approval from Parliament. Everybody, Mr. Chair-
Man, is aware that a war is a very serious situation
n the country, and therefore, we need a very short
Ume in order to remove the tension which exists in
the minds of the people in the country. Therefore,
the earlier this thing is taken to Parliament and
fesolved, the better. Mr. Chairman, the sccond
Point is that fear of Hon. Bidandi that we require
More time maybe beyond 72 hours-(Interjection)-

_ THE CHAIRMAN: No, but now you are putting
Words in his mouth. He was seeking clarification.

::3-.}0\SAJJA: So I think, Mr. Chairman, this is

aight forward matter which I think Hon. Mem-

e1S should support. Because the Members in the

:?lumry need to be informed as soon as possible
at the situation of the war is so that their minds

are settled. Therefore, | do not support Hon.

isibayq’s amendment, we should just stick to what
€re in the committee.

MR KATENTA APUULI: Thank you, Mr. Chair-
Man. Hon, delegates, having successfully defeated
th(i)r[:{ Karuhanga’s amendment to rcduce. the two

5. Let us be a little bit more practical and
tually imagine that a situation could arisc where

Uganda has effectively been occupied through
Mutukula, God forbid it. And Masaka is overrun,
and Mbarara is cut off. Therefore, you cannot
obtain the twothirds required. Therefore itis essen-
tial, for usto increase the number of days beyond 3
to enable the President to be able to summon
Parliament, to be able to debate and give him
permission to declare war. Because you could have
a situation where the Members of Parliament, that
constitute part of your two thirds are actually
unable tocometoattend Parliament in order to give
thetwothirdsthat we have justdemanded. Whereas
it remains reasonable that we should not take war
lightly if Uganda is about to declare war and our
territories are in no way occupied. Parliament
should seriously consider this matter, but where the
reverse is the case that Uganda has been invaded
and Members cannot come surely the idea of three
days appears to me to be impractical- impractica-
ble. Therefore, think I would advocate and appeal
to Hon. delegates that these numbers of days be
increased. Because of the other requirement that
war can only be declared by two thirds of Members
of Parliament. I thank you, Mr. Chairman.

THE CHAIRMAN: We have heard two speakers
against one speaker for but not fully. Because he
does not refer to the words as soon is practicable he
is making reference to even increase the days. But
that was not a Motion it was just a statement. Now
we have a Motion by Hon. Kabayo that we delete
the reference to the time and say:”..shall seek the
approval as soon as practicable after the declara-
tion.” We declare ourselves and then we go on. 1

now put the question.
(Question put and negatived)

MR. KUTESA: I have been putting up my hand
but ] had notcaught youreye.Iam having problems
with regard to where we shall put a requirement for
the President to seek Parliamentary approval not
necessarily for war, but for commitment of troops.
For example, right now we have troops in Liberia,
[ know that is notunder adeclaration of war but I do
not know whether it would not be necessary for
Members of Parliament to approve a decision to
commit the troops of the country. I do not know
whether it is adequately covered anywhere else or
whether we should cover it in this area.

THE CHAIRMAN: It is in the chapter dealing
with defence. The President has power as com-
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mander-in-Chief to deploy both internally and
externally. Now we declare ourselves onthe textof
two (2). I will put the question.

(Question put and agreed 0.

MR. MULENGA: Clause (3), Mr. Chairman,
committee recommends should read:” Where the
President makes adeclaration of war under Clause
(1) when Parliament is in recess, the speaker shall
immediately summon Parliament to an emergency
session to sit within 72 howrs afier the declaration
of war.

Clause (4). The President may with the approval of
Parliament given by resolution revoke a declara-
tion of war made under Clause (1) or (2) of this
article.”

MR, WANENDEYA WILLIAM : Thank you
very much, Mr. Chairman. Mr. Chairman, before
we pronounce ourselves on this one.  would like to
know from the chairman to clarify to me whether it
is possible in view of rising costs of troops or the
defence, Ministry  in the country to have an
arrangement. A treaty with some other countries so
that just in case we are attacked because we do not
have enough resources, our president could call
upontheassistance of some of the countries we may
have treaty with sothat we are adequately protected
and therefore, we do not in future spend so much
money on the Ministry of Defence Mr. Chairman,
because quite a lot of money, you would agree with
me maybe about 25 per cent -

THE CHAIRMAN: Hon. Wanendeya, under
Article 126 the constituent assembly endorsed the
power to make treaties. They did not set out heads
of treaties to be made. So what you envisage is not
for - is not to be under this provision. You are
looking at Article 126 which we have already
passed. Okay, we decldre ourselves on 127. I put
the question.

(Question put and agreed to).

THE CHAIRMAN:127 stands part of the draft
constitution

MR.MULENGA: Thenextone, Mr. Chairman, is
Article 128 which was 129 in the draft and the
committee recommends that Clause( 1) beamendea
to reads as follows: “The Presiaent may m consul-

tation with the Cabinet by proclamation declare
that astate of emergency exists in Uganda or in any
part of Uganda if the President is satisfied that
circumstances exist in Uganda or in that part of
Uganda-

(@) in which Uganda or that part of it is threatened
by war or external aggression or,

(b) in which the security or the economic life of the
country or that part is threatened by internal insur-
gency or natural disaster or,

(c) which render necessary the taking of measures
which are required for securing the public safety,
the defence of Uganda and the maintenance of
public order and supplies and services essential (0
the life of the community.”

THE CHAIRMAN: Agreed next.

MR. MULENGA: Clause (2)."Subject to the
provisions of this article a state of emergency
declared under Clause (1) of this article, shall
remain in existence for not more than 90 days and
shall then expire.” '

MR. KAGIMU KIWANUKA (Bukomansimbi
County): Mr. Chairman, | am seeking clarification
from the chairman of the committee as to why i
Clause (1) it was Cabinet not Parliament.

THE CHAIRMAN: No, we have already p’clSSﬂd
thatone. I think it will be unfair to work backwards.

MR.MULENGA : Mr. Chairman, if Hon. Kagimy
is patient he will see where Parliament comes if
matters of emergency. Clause (3) Mr. Chairmafs
the committec recommends should read: "7/
president shall cause the proclamation declaring
the state ofemergencyto be read before Parliamen!
Jorapproval as soon as practicable and in any ca5¢
not later than 14 days after it was issued.”

THE CHAIRMAN: Agreed next.

MR. MULENGA: Clause (4). " The state of eme!”
gency may be extended by Parliament for a per’
not exceeding three months at a time.

(5). The President or Parliament shall if sati-iﬁed
that the circumstances for the declaration of ¢
state of emergency have ceased like this, revoke th
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proclamation by which the state of emergency was
declared.”’

THE CHAIRMAN: Agreed, next.

MR. MULENGA: (6).” During any period when
a state of emergency declared and this article
exists, the President shall submit to Parliament at
such intervals that Parliament may prescribe regu-
lar reports on actions taken by or on behalf of the
President for the purposes of the emergency.”

THE CHAIRMAN: Agreed, next.

MR. MULENGA: (7). Subject to the provisions
of this constitution, Parliament shall enact such
laws as may be necessary for enabling effective
measures 1o be taken for dealing with any state of
emergency and may be declared under this arti-
cle.”

MR. MUKWAYA ABBEY (Busiro East
County): Thank you, Mr. chairman. Mr. Chair-
man, whereas I have no serious contention withthis
Clause, my concern is to ask the chairman to satisfy
my curiosity as to whether this Clause is in con-
formity with what we passed under state of emer-
gency in the human rights chapter. Because it has
made no mention of ensuring that in case of state of
emergency those provisions which are meant to
Protect citizens as passed in that chapter are en-
shrined here. My concern is how far does this one
will fall in line with what we agreed on in chapter
3, Mr. Chairman.

MR. MULENGA: Mr. Chairman, the opening
words are subject to the provisions of this constitu-
tion which means you have to refer to that chapter
on human rights. Section 7 reads, subject to the
Provisions of this constitution. So that makes
reference toother provisionsthatare relevanttothis
and that would include the provisions in chapteron
human rights.

THE CHAIRMAN: Agreed, next.

MR. MULENGA: Clause (8).” Any resolution
passedby Parliament for the purposes of Clause (4)
or (5) of this article shall be supported by the votes
of more than one half of all the Members of Parlia-
ment.”’

THE CHAIRMAN: Agreed. Wedeclare ourselves
on 128. I put the question.

(Question put and agreed to)

THE CHAIRMAN:Article 128 stands part of the
draft constitution.

MR. MULENGA: Mr. Chairman, that is the end
of chapter onthe executive subject to what has been

reserved.

THE CHAIRMAN: Thank you Hon. Mulenga
and Members of your Committee for a good job.
This is a good speed and we should maintain it.
Now Hon. Mulenga, would it be alright if we
allowed the Monday morning for your Committee
to meet and transact those matters we referred to

-

you.

MR. MULENGA: | will be grateful, Mr. Chair-
man.

THE CHAIRMAN: There are a number of mat-
ters we referred back to tpe committee and which
are holding us up on this particular chapter. I think
it is only fair that we give the committee time to
finish them so that through the week we finalize
everything on this chapter. I think we have done
more than 90 per cent of it, if not 95 per cent so that
what is left is just holding us up in few places here
andthere. Thatbeingso, ! adjournthe Housetonext
Monday at 2.30 a.m.

(The Assembly rose and adjourned until Monday
20th March, 1995 at 2.30 am).



