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CONSIDERATION OF THE DRAFT CONSTITUTION

Tuesday, 20th September, 1994

The Assembly met at 8.30 a.m.in the
International Conference Centre, Kampala,

PRAYERS

(The Deputy Chairman, Prof Mwaka, in the
Chair.)

The Assembly was called to order
REPORTS FROM COMMITTEES

PROF KANYEIHAMBA: I thank, you Madam
Chairperson. Itrust that the report of the Legal and
Drafting Committee has been circulated. So, itis the
one | am going to make remarks about.

Madam Chairperson, there 1s more to be said about
the Report of the Legal and Drafting Committee than
what has been prepared by the Technical Commuttee
and circulated. It would be recalled that during the
general Debate, many Delegates expressed disquiet
and concermn about the manner in which Chapter 3 of
the Draft Constitution had been drafted and recast.
Some of its contents could be identified as genuine
national objectives and directive principles of state
policy. Others could not be so classified. Many of
the Clauses reflected what were already incorpo-
rated elsewhere in the Draft Constitution and which
were Justifiable while a number of the provisions
dealt with contemporary policy which could conven-
sently be left with the Government of today, whatever
its ideological or political commitment. This should
have been left for that Government to determine. In
other words many Delegates expressed the view that
the Constitution should not be affected by the actions
of contemporary society of posterity.

Following thus concem, several hon. Delegates
requested the ChainnanofthelcgalmdDraﬁing
Commuttee to prepare a study on this particular
Chapter as a guide to the C.A.

It may be remembered Madam Chairman, thas |
circulated what I considered to be the problems
whith Chapter 3 as presently structured in the Draft
Constitution. The analytical study and proposals 1
submitted formed part of the Documents which
guided both the Technical Committee and the Re-
search Team which eventually did the work on this
Chapter. The Legal and Drafting Committee also
took advantage of the availability of literatyre and

constitutions of other countries which deal with or
provide for principles and objectives of state policy.
Itis worth stating here that these other constitutions
are a muxture of short and crisp statements of half a
dozen principles of state policy to dozens and dozens
of principles and objectives varying in wording and
length. T will retumn to this matter shortly Madam

Chairperson.

This is to say that previously Chapter 3 had state-
ments of National Objectives and directive princi-
ples of state policy amounting to more or-less 122
Clauses and sub-clauses. This, the Legal and
Drafting Committee has reduced to a mere 23
Clauses of objectives and principles of state policy.
I believe this is no mean achievement, Madam
Chairman. The Clauses which are recommended
for retention contained in Appendix 2 of the Report
whichhas becn circulated. They are numbered from
Clauses 7 to Clause 31. Madam Chairman, it is
suggested that this should be the Articles or Clauses
to be debated by this august House by a view eithes
to confirming them as objectives and principles of
state or for adding on or indeed subtracting from
them.

Permit me to make a few remarks from the objectives
and principles of state policy which the Committee
recommends should be retained under that name.

The Comnuttee believes that whether these princi-
ples and objectives remain in the present Chapter as
presently described, or whether they should be re-

. moved and incorporated in a schedule or indeed 25

some of us prefer. should follow the Swedish exam-
ple and be enumerated at the beginmng of Chaptef
one. This is a matter vet to be discussed by this
august House. The Committee recommends that we
should proceed and consider the principles af?d
objectives as recommended by the Committee 1
Appendix 2; consider them in our usual manner of
whether they should become part of the Constitution
andafter we have completed that, at least be satisfied
that weall are in agreement as to what objectives and
principles should be retained in the Constitution-
Thenonly after then should we consider where in tb_e
Consttytion they should be placed - whether B
should be at the beginning of Chapter [ or it should
be w the preamble as somebody had suggeswd’ of
indeed whether they should remain where they areas
a separate and distinet Chapter, or whether they
should be part of g schedules. That matter shoul
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wait until we have debated and approved them. The
only one thing the Committee rccommends is that
these principles andobjectives whichare retainedare
too numerous and bulky to be included in the
preamble of the Constitution. But we do not make
judgement on where else they should go although as
individuals we have our own personal preferences.
Madam Chairman, we arc therefore proposing that
if the recommendations of the Commuttee are ac-
cepted, the Assermbly should later have a short
debate to resolve where these principles and objec-
tives should be incorporated as [ have tried to

explain.

Although there was no unanimity on the issue, many
Members of the Committec believe that to state in
any part of the Constitution that some of its provi-
sions are non-justiciable as present Chapter does,
does not auger well for their validity or indeed
respect. Thus, for some of us who prefer the wording
which is reproduced in our Report Appendix 2,
Clause 7 (i). Madam Chairperson, if I could direct
hon. Members to that wording, it sumply says, that
the objectives and principles in this Chapter shail
guide Parliament, the executiveandthe judiciary, the
National Councils, and all organs of state. All
citizens, organisations and other bodics and persons
in applying or interpreting this Constitution or any
other Law and in taking and implementing any
policy decisions for the establishment and promotion
of a just free and democratic socicty.

As I said, there is no unanumuty w1 the Commutice,
nevertheless many Members preferred to leave out
the words which indicate that these objectives and
principles are non-justiciable because of the reasons
I have stated. That this would tend to undermine
these provisions and indeed make people not to
respect them very much.

However. there is also a practical consideration.
Madam Chaurperson. In these objectives we have
included one which savs that i appontment and
forming corporations and commussions. the Govern-
ment shall bear m mund the geographical composi-
tion and character of Uganda et us see that
objective in this principles. Now. let us 1magine that
aGovernment which is othenwise popular andwhich
1s dowy all other things 13 blind to s parucular
guide-line and proceeds to clect or appoint and
concentrate on public servants who come from onc
tribe or even one clan. Supposing this happened.
And then we challenge them politically. and thevsay

‘my goodness! this provision is contained in the non-
justiciable clause and thercfore you cannot take us
to court, you cannot do anything about it.” We
believe that this would completely undermine the
constitutionand efficacy of these provisions. There-
fore, that is why we think that however worded they
may be, we should leave out the statement that they
are non-justiciable.

Do we have the Prestdent for this proposal? Very
much so. Many of the Constitutions that we have
studied, some ofthemdohave this Clause. But others
do omut it. For example Sweden. The Swedish
Constitution contains principles and objectives which
are listed at the beginning of the Constitution and it
does not declare that these are non-justiciable. So, 1
think that many members of the Committee pre-
ferred that kind of wording.

I want to say that on this part of the Report, some of
the Clauses, that 1s on Appendix 2, which contains
the principles and Objectives we are recommending
should be retained, some of the clauses and sub-
clauses have been re-drafied togive them the appear-
ance and content of principles and objectives as
opposed to the position where they had an appear-
ance of positive Law.

Now, coming to Appendix 1, in our Report, thisis a
detailed account of the fate of cvery clause and sub-
clause which were oniginally contained in the draft
Chapter. Onthe basis of the principles which guided
the Commuttee and which I have enumerated and
described, clauses and sub-clauses were either re-
taned, transferred or deleted from wherever they
were. Deletion of any Clauses was necessary either
because the provision was covered elsewhere by
some justiciable and positive clause or sub-clause of
Law or it was considered by the Commuttee to be
superfluous or misplaced. In coming to its decisions
contamned in Appendix 1, the Committee discussed
at length, the menits and demenits and the constitu-
tional propriety of retention, transfer or deletion. In
thus task. the Members of the Commitiee were
assisted by the Research Team which had carried out
the comparative study of all the Constitutions of the
World. The technical Commuttee also had carnied
out its own research and the Commitiee Members
with their own knowledge of Constitutions and the
Law:. had prolonged discussions on this matter. The
Commuttee. therefore, recommends that it would be
n order for this august Constituent Assembly to
receive and adopt thus part of the Committee’s
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Report without really further or much debate be-
cause it is non-controversial and simply tells you the
reasons in every Clause and Chapter, why the
Committee felt it was necessary to retain or transfer
or add. That is our recommendation that Appendix
1 be adopted without much debate.

Finally, Madam Chairperson, Appendix 3 of the
Report contains provisions which the Commuttee
recommends should be transferred to other Chapters
or Clauscs of the Draft Constitution. The Comunuit-
tee did not address itself to their merits or demerits.
They simply said they should be transferred to those
parts and when we reached those parts of the Draft
Constitution, they will be debated there in their
context and on merit.

I want to comment on the matter which was raised
yesterday and where some Members of the Legal and
Drafting Committee felt concern. There wasa listof
Lawyers circulated - some 49 Lawyers of C.A and
some people seem to have suggested that thus origi-
nated from the Legal and Drafting Commuttee. Itdid
not. We had no knowledge of it and we do not know
who circulated it. Nevertheless, personally, I think
it is a good idea to know the statistical data of this
Constituent Asscmbly, and | hope that whoever
drafted it will come up withhow many pure scientists
we have in this House, will come up with how many
teachers we have and others, so that history knows
the composition of the C.A and the Distinguished
Delegates where they came from, what their qualifi-
cations were. But that is a personal choice and I am
hoping that whoever had the time to list the Lawyers
will be able to list for us scientists, Professors,
Engineers and Priests. Madam Chairperson, with
that humorous comment at the last end, I beg to
report. [ thank you.

THE DEPUTY CHAIRMAN: Thank you very
much, bon. Kanyeithamba. [ wanttothank the Legal
and Drafting Committee for the ime they took to
prepare this Report and hon. Kanyeihamba for
having given it to us. Now, the position is: we have
received this Report and hon. Kanyeihamba pro-
posed a procedure that wenote and adopt the Report,
and thtat Appendix I should be really adopted with
very little comment. That we too, debate Appendix
2, whether those Articles stand part of the Constitu-
tion as they have suggested. They also said that
Appendix 3 should be debated at the appropriate
time when we are discussing the areas where they
have suggested that these Articles should be trans-

ferred; and that the location of the Chapter should be
decided later after the Chapter has been approved or
considered as part of the Draft Constitution. Thatwe
leave out the statement that the national objectives
are non-justiciable, and actually he justified his
proposal.

MR. BABU: Thank you very much, Madam
Chairman. I am very grateful to the Drafting Com-
mittee, but | am just seeking clarification. When
transferring some of these Articles in other arcas of
this Constitution, what happens to the Articles to be
transferred in the arcas where we have already
passcd the Chapters? Because this is where I think
we might have a problem. I will ask the Chairman
to help us. If we go on and transfer a particular area
to Chapters we have already passed or Clauses, then
what is going to happen? Point number two - [ want
to find out whether as you have said rightly, we will
be coming back again to Chapter 3. Because if you
ask me to accept Chapter 3 as it is now without
having enough time to look at it to stand part of this
Constitution, that will be rather unacceptable. 1
would rather that we adopted the recommendation
but we must have a time when we can come back to
it because there might be a few things that we might
have tolook at. So, betore we adopt it as part of this
Draft or stand as part of the Constitution, I would
rather it is accepted asa very good proposal. Weaalso
look at it; we are given time and then we can come
back to it. Those are the two areas that I would like
the Chairman of the Legal and Drafting Commuttee
to help us.

Lastly, Madam Chairperson, If the secretariat could
be kind enough to reproduce the Chapters as wehave
passed them so that we can know exactly what we
have done. We have really scribbled in some of our
Draft Constitution. They might not be that accurate.
So, if we could have copies - something on the lines
of what we have done here so that we know we have
passed this Chapter, this is exactly whatis contained
n it and if somebody finds there is an error, then we
can correct it. Thank you very much, Madam Chair-
person.

PROF. KANYEIHAMBA: Thank you, Madam
Chairperson and I think that the points raised by hor-
Babu are very pertinent. Let me start with where W€
see that this particular provision or clause should b
transferred to a particular Clause is justifiable. We
mean that either that particular Clause should g0
intact to that particular section or Chapter as we did



TUESDAY, 20TH SEPTMBER 1994

2247

THE CONSTITUENT ASSEMBLY

with Clause 8. You will recall that we that we had
already considered Clause I and passed 1t, then later
onthe Legal and Drafting Commuttee considered the
wisdom of transferring the Clauses 8 to the same
Chapter. We did precisely that - we recommended
and the House voted on that. This is what many of
these transfers mean.

The second one where we said, delete, it 1s because
that particular Clause is already adequately covered
by the provisions of the Draft Constitution already.
Many of these examples relate to Chapter 5 on
Human Rights. There were many things which were
duplicated in this Chapter which were already ad-
equately covered by the provisions in the Draft
Constitution and when we say, delete, we mean that
it is already adequately covered and therefore, we do
notneedto go and visit that Chapter any further.

Where we are saying transfer, i some of those
Chapters, once you have accepted this, we shall
point out where further action is required. But most
of this we have debated and accepted, therefore,
there is no more action to be done. But where weare
proposing a new transfer of the Clause which has not
been debated by this august House, then opportunity
of course will arise when time comes for that one to
be debated afresh. Many of the Clauses which we
transferred relate to Chapters that we have already
covered. Many of these relate to Chapters which we
are yet to consider. I want to cmphasize that in
relation to objectives and directives we have recom-
mended should be retained. We are recommending
tothe House todebate themin full, Clanse by Clause,
and either approve them or not. If they feel that one
of the Clauses we say should be deleted, 1sagood one
to be retained, they can make that a proposal. So,
obviously hon. Babu is right in saying that they
should take time to study our Report. But what we
have done is to refer to every Clause and sub-Clause
so that there is no doubt in a Delegate’s mind as to
what weare proposing should be done to that Clause.

I thank you, Madam Chairperson.

PROF. NABUDERE: Madam Chairman,  donot
know how we should proceed. 1amtrying to find out
whether in fact we ought not to reflect on what we
said during the general debate. There were some of
us who actually objected to this Chapter being in the
Constitution. There were those who thought it was

a good idea but that it should go somewhere, either

m the preanible or at the end of the Constitutton,

some even suggested that 1t should be a separate

booklet endorsed by the Assembly as a guideline.
The Commuttee has done a very good work-in the
sense thatit has sorted outa lot of Chapters and made
different recommendations on cach of them. But still
there is a problem whether we should not still discuss
the concept itself - the concept of state directive or
policies of state direction. I think that we should still
discuss that before going to the details of the Report
of the Legal and Drafting Committee but Just to
dispose of that question whether in fact we need this
as a concept to be completed into our Constitution.
Once weagree that it should be incorporated then we
can go to the details of those various parts of
recommendations made by the Legal Committee.
Madam Chairman, [ beg to suggest that procedure.
Thank you.

DR. KIYONGA: Madam Chairperson, { would
like to thank the Legai and Drafting Committee for
a job well done. As Prof. Nabudere has just stated,
at the time we referred this work to the Committee,
there werea number of feelings. Some people felt the
Chapter should be retained while others said it
needed editing to ensure that repetition in the Draft
Constitution is avoided or reduced. Besides that,
Madam Chairman, some of us when we went to the
Legal and Drafting Committee to move certain
Amendments, we were advised that this would best
comeunder whatwill beleft of Chapter 3. I therefore,
also support the proposal that we need some time to
beabieto consider carefully what the Committee has
brought for us. Thank you, Madam Chairperson.

THE DEPUTY CHAIRMAN: Before we pro-
ceed, I would like to recognise the presence of
Owekitibwa Katikiro of Buganda, Mr. Joseph
Ssemogerere who has joined in this Debate.

MR. KAYONDE: Thark you, Madam Chairper-
son. | also want to thank the Legal and Drafting
Commmittee for this elaborate work they have done.
But Members should note that we have just received
this Report and many of us have not internalised the
contents of the Report. I think we shall not be in
position now to discuss the contents of the Report;
weneedmoretime. ButI wanted also to propose that
since the Report is affecting almost the entire Draft
Constitution, they have referred to certain Articles in
various Chapters and I think it would be appropriate
that this Report and various Amendments should be
discussed in the various Committees which we have
sct up, beeause for example, the contents of this

Chapter can be discussed by Committee 4. But then
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the various Articles which have been referred to
other areas or other Chapters can also be covered in
the various Committees. So, I wanted to propose
that rather than discussing this in the plenary, the
various Committees should discuss the contents of
this Report in their various Commuttees. I thought
this would give us a balanced position on whatever
they have recommended. 1 thank you.

MR. WANENDEYA: Madam Chairperson, 1
must say in the first instance again like my Friends,
to thank the Legal and Drafting Committee. Madam
Chairperson, I would also like to concur with hon.
Nabudere from Budadin West, in saying that we
should discuss the matter of whether or not, Chapter
3 should be included at the beginning in the preamble
or at the back. Thus should give us a good opportu-
nity to clear this out of our away and then finally,I
would propose that we do that now, and then we
break today in order to intermalise the Committee”s
Report in detail and discuss it tomorrow because
without internalising the Committee’s Report and
recammendations, Madam Chairperson, the Badadin
may not like what could be in the Report without
internalising it and giving our opinions. I thank you,
Madam Chairperson.

MR. MULINDWA BIRIMUMASO: Madam
Chairperson, the issuc of discussing where this
Chapter should be or whether it should be there, |
think it is not the important thing to do now as hon.
Wanendeya would like us to believe. I would think
that we go straight to the Report, see what they have
suggestedtodelete: if it is okay, I donot think we need
alotof time to internalise. We have been looking at
this Chapter for a long time and we should not waste
time. [ donot think hon. Wanendeya thus is going to
be your firsttime to look at the Clauses of the original
Draft. So, we go with the recommendation of the
Report, we either agree with the Draft proposal or
change. But we do not think we need a lot of time 1o
make us wait until tomorrow. 1 beg that we move

accordingly.

DR. OKULO-EPAK: Madam Chairperson, 1
would Jjke tothank Legal and Drafting Committee
for the commendable job. During the general debate
it was my view and it is still my view that the spirit
and the issues raised in Chapter 3 are very good. But
it is my view, Madam Chaurperson, that they need
pot be accorded a separate Chapter. Itis my view,
Madam Chairperson, as it is even recognised and
recommended by the Legal and Drafting Committee,

that a number of 1ssucs there can now be dismantled
and ncorporated in various Chapters on various
subjects. It is also still my view and I do agree with
the Legal and Drafling Committee that those sec-
tions or provisions which they intend to retain or
recommend to be retained should rather be looked at
very closely and summarised and incorporated as
part of the preamble. Indeed Madam Chairperson,
T have already done so; I attempted to look at some
ofthe principles inthis Chapter and incorporate them
in a formulation of a preamble. If we agree on this
approach, Madam Chairperson, I believe we can
easily, this morning dispose of the matter of Chapter
3 in this manner.

(a) That those provisions which the Committee
recommends should be incorporated in various
Chapters would be aceepted and transferred to the
various Commuttees to look at them and see how they
can deal with them in their various Comumittees.

(b) That those principles which they recommend to
be retained and which [ have already referred to, be
sent and looked at in the reformulation of the pream-
ble. If we approach this matter like this, Madam
Chairperson, I think we would have a very easy task
todispose of Chapter 3. I think the fate of Chapter 3
is obvious that it can be dismantled and then be
mcorporatedeither inthe preamble and in the various
subject Chapters. I thank you Madam Chairperson.

MRS. MUKWAYA JANAT: Madam Chairper-
son, having listened to the hon. Delegates contribut-
ing, it appears to me that there is already a Motion on
the Floor by hon. Nabudere; that the House is
divided - whether the Chapter should remain as part
ofthe Constitution ornot. So, why do wenot dispose
oft that i the usual manner we have been carrying
out our business? If it is decided that the chapter
should remain in the Constitution, then we adopt the
Report and discuss. Thank you Madam Chairper-

son.

THE DEPUTY CHAIRMAN: I recall when we
were discussing the Chapter we disposed off on the
National Council of State, the Chairman said it
categorically that in this Constitution we do not
consider Chapters but we consider Articles. Which
means we will have to go all the same Article by
Article until we dispose of all of them. Fortunately
yesterday, the first Article pre-empticd all the other
Aticles which is not the case for this one and it is

from that area perhaps 1 could call upon hon.
Kanycihamba to explain,
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PROF. KANYEIHAMBA: | thank you Madam
Chairperson and I entirely concur with your obser-
vation that we discuss Clauses rather than Chapters
and indeed this is a ruling which has already been
expressed by the Chairman himself.

Madam Chairperson, our strong recommendation
was that we should consider these Clauses which
are under this Chapter onc by onc and debate
them, the ones that the commuittees has recommended
should be retained, we may add on more depending
on Members® wishes, or indced subtract some of
them. And that after we have approved them, then
the issue of where they should be. should be decided
afterwards; and indeed Madam Chairperson, [ want
to reveal the information that the Chairman himself
- I saw him before [ came here - said he would wish
also to be present when we decide where we should
put these Clauses because he has got a wealth of
experience in these matters and he would like the
Assembly totake the advantage of this expenience by
giving us some evidence of it. So, Madam Chairper-
son, I would recommend as the Commuttee has, that
we discuss the principles as to be retamned in the
Appendix 2 and either approve them or reject them;
then after we have done that, then it will be proper for
us to decide in what part of the Constitution, if at all,
they should be placed. Ithank you Madam Chaurper-

son.

MR BABU: Madam Chairperson. thank you very
much. Now, my problem is that there are a group of
people who would like the whole Chapter to be
deleted or to be moved to other arcas. Now, there 1s
a group which wants the Chapter to be retained as
proposed by the Legal and Drafting Commuttee. |
agree that we do not discuss: we discuss Articles but
there 1s that fechng and people have expressed that
fecling in this Assembly. I would thercfore. request.
Madam Chairperson, that we discuss these princi-
Ples generally: whether 1t 1s acceptable or not and
from there. | would like to agree with hon. Mrs.
Mukwaya. that from that point we can adopt the
Report and go ahead to discuss Article by Article.
Otherwise. Madam Chairperson. those who feel that
this Article should be moved maybe in a schedule or
preamble or whatever proposal they might have. So.
[ would Like to request that that become the Mouion
and if possible they move itand then we vote onit and
wemove, Othenwise. we are going tostay here only
discussmg this 1ssue. Thank vou very much.

THE DEPUTY CHAIRMAN: | note your sup-

port. But we also look at it from the other side of the
ooinﬂlatifyouaresaymgthait}usisgoingtobc
transferred to the preamble, you have to agree on the
content. What are you transferring? So, why do we
not agree with Legal and Drafting Committee; look
at the content before you decide to throw away or
not?

MR. KABUGO: Thank you very much, Madam
Chaurperson.  During the course of my general
Debate, I was one of those who came out with a
proposal that Chapter 3 should be deleted because
looking through the various Clauses, it seemns as if
we were endorsing the present Government's policy
which might change with the change of other Gov-
emments. If you look at the various Clauses, you
find that these are contents of manifesto which is
produced during the general clection in order to
attract electorate to give a specific party more votes
in order to win the general election. In this case,
Madam Chairperson, I propose that we go along
with the recommendation of the Legal and Drafting
Commuttee and forget all about the contents which
are presented in the Draft Constitution. Thank you
very much.

THE DEPUTY CHAIRMAN: I think that was
contradictory. You are contradicting yourself by
saying that we go by the proposal of the Drafting
Committee in which case we discuss Appendix 2.
So, you are saying that we discuss appendix 2, not
the contents which are remaining, sec where we can
transfer later and then we would know what we are
transferring.

MR. KITARIKO: Thank you. Madam Chairper-
son. I believe we have read this Chapter thoroughly
before and during the Constituent Assembly and we
are aware of 1ts content . Since there is some
divergency at whether it should be included in the
Draft Constitution or not. Let us therefore, discuss
a principle in general. Should we have a Chapter 3
in our Draft Constitution? Once we dispose of that
one. those who say it should be included then we can
discuss the business of that Chapter. Because
otherwse, really we are going to waste too much of
our ume. Thank you Madam Chairperson.

MRS. MWESIGYE RUHINDI: Thank you,
Madam Chairperson. Madam Chaurperson, [ think
we need to to be consistent in our procedure. We
have been debating Article by Article since we
started and that was at the request of the Members.
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If some people feel that they donot want a particular
Chapter and want it to be thrown out, I believe that
even when we follow that format of Article by
Article, when we are considering what a person does
not agree with, he or she will request that Article and
in so doing, and they are the majority, then we shall
end up deleting the Chapter. We note that we have
already passed some Articles in other chapters that
we have passed which we drew from Chapter 3. So,
to me it will be really a conflict in the sense that they
are now secking throughout the Chapter -a Chapter
some of whose Articles we have already passed and
put in other places. I believe Madam Chairperson,
that this Chapter is very fundamental. In factitisthe
most important Chapter in this Draft Constitution in
as faras it sets out the vision of Uganda, the mission,
it gives us direction - how is Uganda going to judge
herself, her performance in future without this Chap-
ter? Itismy strong contention therefore, that we must
retain this Chapter. Letusdebateit Articleby Article
as the Committee has recommended and those ones
not in favour of some particular Articles will oppose
when chance comes. Thank you very much.

MRS. LAGADA AMONGIBEATRICE: Thank
you Madam Chairperson. Madam Chairperson, it
seems to me that we have two problems - one, the
people who think we should first debate this Chapter
3 asageneral principle so that we can decide whether
we want it to be retuncd or thrown out and then
secondly, we have the work done by the Legal and
Drafting Committee which to me is a very good job
well done, which should help us to then look at this
Chapter Article by Arucle. In fact I note that they
have tackled it in chronological manner starting with
Article 7 and going through. It should help us to go
throughoneby oneand decide whether weagree with
their decision to retain, to transfer or to delete and
then we shall eventually come to the end of the
document. But Madam Chairperson, what I want to
say here is that to me Chapter 3 is neither a political
document nor whatever of the present Government
or something. Tome Chapter 3 is the wishes of the
people of this country. People who wanted certain
aspirations which they would like to see various
Governments who come to rule them follow, Itisa
sort of direction for whatever Government which
will later cometo follow. There are certain things the
people of Uganda would like toachieve. So, Madam
Chairperson, if the House feels strongly that we
should first agree on whether to keep it or dispose it
off totally, then we better go ahead and tackle it.
Otherwise we shall go round in circles and we shall
never come to a conclusion. Thank you.

MR. KABERUKA WILLIAM: Thank you,
Madam Chairperson. It seems we are in a dilemma
because from the very beginning when we were at
consideration stage, it was clear that the House was
divided as to whether this Chapter should be in-
cluded or not. Those views are still with us today.
However, our rules do not scem to allow usto debate
or to discuss the principles of the Draft Constitution
rather than Articles. [ canalso note that if we goon
to discuss Articles, we are assuming that every one
of us agrees that this Chapter should be in the
Constitution. So, Madam Chairperson, I request
that maybe we should stay or amend our rules of
procedure namely, Rule 48 (3), and first discuss or
dispose of this question which we did not deal with
before we came to consideration stage. Because
going ahead and discuss Aurticle by Article while we
know Madam Chairperson, that actually what is
contained in this Chapter the headings are catered for
elsewhere. So, either we decide that we discuss
under the sections where they appear and forget
Chapter 3, or we go back to discuss the principles.
Thank you, Madam Chairperson.

MR. BIRIMUMASO: Madam Chairperson, since
there is a view of delcting the Chapter and we cannot
discuss the whole Chapter, I am proposing that those
who want to delete the whole chapter should start by
deleting the title. So, I advise those who want 10
delete first o move the Motion and delete the title. 1
they carry the Motion automatically the Chapter
would have gone. If they do not, then we move onto
the Articles.

THE DEPUTY CHAIRMAN: [ think really w¢
have to follow the rules.

MR. OMARA-ATUBO: Madam Chairperson, !
am going to restrict my remarks to the proceduse
which [ think we should adopt and not to the merits
of Chapter 3. Madam Chairperson, there were those
who in the general debate stage felt that the whole
Chapter 3 should not be there or should be catered for
in another way. There are those who feel that
Chapter 3 should be there either in the present form
or in other forms. So, Madam Chairperson, | ‘hmk
as is matter of procedure we should dispose of s
issue first, whether Chapter 3 should be in the
Constitution. Once you dispose of that question then
the next question if we agree that Chapter 3 should
be there, then we shall go to the merits and contents
of what should actually be in Chapter 3. So, would
beseech and pray to my Colleagues that really th
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issue here if we are to follow the procedure like in
Rule 48 (11), if we can say that the opinion of those
whowant it to be deleted completely is the one which
departs furthest as an Amendment, then we should
dispose of that. Those who want Chapter 3 to be
should really have the opportunity of now going into
the depth of saying, we want this and that or we do
not want this and that. So, Madam Chairperson, my
honest view is that if we could dispose of and satisfy
those who want or do not want it, is the basic issue
of procedure Madam Chairperson.

THE DEPUTY CHAIRMAN: With due respect,
your proposal which I thirk is in line with what the
others have said, I still reiterate that we have a
technical problem which we can have the solution to.
Youaretalking of sub-Rule 1 1 of 48. It does not talk
about the opinion departing furthest from the text for
the whole Chapter; it is for the whole Article. So,
perhaps how we can go about this, is to look at
Article 43 (a) then we go to 48 (3) which will allow
us to debate the general principle rather than Article
by Article.

MR: BIDANDI SSALI: Madam Chairman, I beg
to move that the report of the legal and drafung

committee be adopted. (4pplause)

THE DEPUTY CHAIRMAN: That Motion I
take note of but there is so much going on and the
problem was that not much could be done. So now
there is a proposal that we adopt the report of the
legal and drafting committce. s it scconded? 1 now
put the question that we adopt the report of the Legal

and drafting committee.
(Question put and agreed 10.)

THE DEPUTY CHAIRMAN: The report has been
adopted and we can go ahead and if we adopt the
report, that means when we go to appendix 1, they
are proposing those which are going to remain and
those which are not going to remain, and I propose
now we go to appendix 11.

MISS NAKYANZI: Thank you, Madam Chair-
person. After adopting the report of the legal and
drafting committee, what [ would suggest is that we
take that appendix 1 are the amendments proposed to
chapter 3, and they be officially moved: forexample,
may be [ would ask the chairman of the legal and
drafting committee to move that article 7 should be
retained and then we debate on that one, we reach a

decision whether we agree or not then proceed to
article 8 to be deleted and we debate that one then we
proceed like that. Instead of taking it we adopt
appendix 11. Thank you Madam chairperson.

THEDEPUTY CHAIRMAN: Thatis one way of
looking at it, but let me amplify on the issue so that
we know where we are going. Tam saying that you
canalso look at appendix 11 and as we go along we
shall be noting what has been rejected.

MR. DICK NYAI: Thank you, Madam Chatrper-
son. My understanding of the English language is
that once we adopt a committee report, the report
becomes ours. We have intenalised it and Madam
chairperson there is nothing to discuss. We would
takeappendix 11 asanew chapter 3. Appendix 3 will
be moved and contained wherever they should be.
That 1s what the legal and drafting committee has
said. We adopted it. That is the end of the matter,
Madam Chairperson. (Applause)

MR. KAVUMA: Thank you very much, Madam
Chairperson. The way I perceived the decision we
have taken by adopting the report is that, it is now
the property of this Assembly.

THE DEPUTY CHAIRMAN: Yes.

MR. KAVUMA: After it has become the property
of this Assembly, weare saying we have adopted
it. Nowwecandiscussit and see whether we shall
pass it. So, there is no question of saying because we
have adopted it there is no point in discussing it in
details. Madam Chairperson, I have heard a

number of delegates saying they wanted sometime to
look at this report before they take a final decision

I think it is prudent matters like these. Once we have
received a report, delegates should be allowed some-
time to go through it, and then be able to) take
decisions on it. (4pplause) I beg to propose that we
proceed that way.

THE DEPUTY CHAIRMAN: That s a proposal
that people may need time. But we have been with
this constitution for a very long time. I agree with
your sentiments, but let us look also at it from the
other side of the coin. Because what I had thought
was that after receiving this document from the legal
and drafting committee, before I come to adjourn-
ment; there two scenarios, the legal and drafting
committee had requested that after receiving this
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proposal we go on to discuss appendix 4; that 1s
article by article they are proposing to remain. There
was another view from hon. Nakyanzi that we start
justifying why they have been transferred and what-
ever have you. Then a third view is that people have
not read this document, they would like to internalize

whatever is contained.

MRS: MUKWAYA JANAT: Point of procedure.
In my view I thought Madam chairperson, that after
hon. Bidandi Ssali had moved a Motion that we do
adopt the report. What I would have considered to
be the next step, is the adoption of this report. There
are two principles: we have agreed that chapter 3 as
reported by the committec remain part of the consti-
tution. The other sections which have been trans-
ferred, we shall discuss them when we come to the
relevant sections where they have been transferred.
These which have been recommended to be deleted,
we have nothing to do about them. The technical
committee had legal assistance, it was discussed, so
what I am requesting, Madam Chairperson, without
wasting time et us go to those articles which have
been recommended to stand part of the constitution,
let us discuss them and decide whether they do stand
part of the constitution or not.

THE DEPUTY CHAIRMAN: Okay, it 1s good
now you have clarified because you had said that we
pronounce ourselves on the chapter, we do that after.
But I was also saying that, there was one view that
people want to start with appendix 1. The proposal
of the legal and drafting committee is that we start
with appendix 11. That is we discuss the article 7.
Now I propose that we go straight to article 7, that
is appendix 11 and we discuss the contents of these
articles.

MR. BABU : Thank you, Madam. Chairperson. It
is a pity that my friends are feeling jealous because
you have seen me. Now Madam chairperson. |
called for procedure because I wanted to request very
seriously , we seem to have misunderstood the report
from the legal and drafting committee. I would like
to propose that the chairman of the legal and drafting
commjttee help usand guide us through thisinterpre-
tation that we are putting to them. I would like to
propose to you, Madam chairperson, that the chair-
man of the legal and drafting committee be requested
to guide us and tell us exactly what their recommen-
dations are of this report we have adopted. Thank

you.

THE DEPUTY CHAIRMAN: The chairman of
legal and drafing committee put it straight that they
want us to note appendix 1, then go to appendix II
and come to the content of the chapter. Now Idonot
see what other explanation he is going to make
because things are very clear. They were either
deleted because they already appear somewhere and
whatever have you.

PROF. KANYEIHAMBA: | think you, Madam
Chairperson. You are absolutely right in saying that
our recommendation is that, it is the contents of
appendix 1I which need to be debated by this august
House - that is your recommendation. Inthe contents
which are in appendix i, we are giving information
how we dealt with chapter 3. We said we are
retaining this, if we are retaining it then it will be in
appendix 11. We say we are transferring this because
it is more appropriately dealt with in say the Clause
on local government, then we are proposing that that
1s where it will be discussed when we come to discuss
local government at some future date. We are
proposing that thus should be deleted because it 1
already covered by section so and so of the draft
constitution,and therefore, we need not have 1t here.
So we are saying that the provisions and recommen-
dations in appendix 1 are a guideline to this august
House and they should be considered as such.

What I sympathise with is that, really Members do
need some time to read this report. Itis a voluminous
report and obviously they are anxious to know that
something that ought to be covered has not been left
outandvice versa. And, therefore when peopleplead
fortime, Madam Chairperson,  have sympathy with
that. We could give Members time to discuss that,
but you are absolutely right that the controversial
issues in this report are those recommended Clauses
to be retained, either as originally worded or as the
committee has modified them, and you are right also,
Madam Chairperson, that the proper procedure now
that we adopted the report of the Committee is 10
consider those articles from article 7to 31 which the
Committee has recommended to be retained,and
then you put the question and then each clause be
debated one by one. There will be Members after
they have read the report who will see a very vital
point that has been left out, We think that the
committee was wrong in saying Clause so and SO
should be deleted, we move that it should be restored
or whatever. But as I say really our information U}
appendix [ is non controversial, it simply tells yoU
how we proceeded to dissect that chapter. I would
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recommend, Madam Chairperson, that you consider
giving some time to Members to digest and analyze
the report but when we come back then we consider
the conttents of appendix If which in the substance of
the principles and objectives we are suggesting
should be retained. { thank you.

LT. COL. KYZZA BESIGYE: I have a difficulty
itt the procedure we are adopting because | betieve
the only way we can discuss appendix Il is by
discussing appendix I. Unless the legal and drafting
committee is telling us that whatever they have
recommended be delcted or transferred we take it
without discusston.

If not, the only way we can discuss what s to be
retained is dy discussing cach article they proposed
to be deleted or transferred. And T do not find any
difficulties in our doing so because they gave clear
reasons why an article should be deleted or travs-
forred. Therefore, 1 would like to support hon.
Nakyanzi that if we discuss appendix 1, we would
have discussed appendix I What will remain
subsequently is to take a decision on how to treat the
remnants of chapter 3 which from what I heard the
chairman of the legal drafting commuttee say, even
the committee did not take a decisionon how o treat
the rernants of chapter 3; whetbey to treat them as
a pre-ambular provisions whether to treat them as
substantivearticles in the constitution. He may guide
usat the appropriate time oneg we have the remnants
on this question of justiciable and non justiciable.
My understanding of what they propose ta be re-
maining is that, alf of them are justiciable, andif they
are justiciable, and they wndeed considered to be
necessary to remain then obviousty they 'ogxght to
rermain as substantive asticles of the constitution and
not 1o be transferred mthier a8 2 prwut‘}!e or &
schedule. If they are not to remain substantive, then
they wold have been catered for by their deletion.

{ wounld like 1o suggest that since we have rgad
chapter 3 many times, wehavetouse onevery article
the committee has given us the repart which 18 well
tnvestigated. If they think an acticle has already been
Covered by anpther article they sa¥ which article
Covers it, one can tusnthe pages and se whicharticle
has covered it. | believe we can right now start and
consider this report article by article and move as
quickly as possibletocompletethis chapterat theend
ofthe day. I think what we matic 2 nstake in dong
is 10 say that we have adopted twe repott hefore
djsc”“i;‘g the repaort. Adoption can only came after
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discussion, [ think a question should have been put

that the reports be adopted, which guestion should-
have been discussed by discussing the contents of the

report, and then the report would be adopted with or

without amendments. Now the way we have dove it

15 that we have adopted the report without amend-

ments and 1 do not think that 15 the intention of the

House.

THE DEPUTY CHAIRMAN: No! nal we are
recetving the report, atherwise before receiving the
reportyoucannotdiscuss it. Soyouaremisinterpret-
ing the whole issue. We are saying, we are taking the
praperty from the legal and drafting commuttee for
ourselves, now we say yes we have it then after that
we are debating it, Otherwise Mombers wanted to
preempt the work of the legal and drafting commit-
tee, to throw away the chapter which is not allowed.
We do nat throw away the chapters, we throw away
the article,

LT.COL.BESIGYE:Madam Chairperson, if that
is the understanding we have in the House that we
have not yet adopied the report, 1 think it is good for
purposes of record -

THE DEPUTY CHAIRMAN: No! no! we have
adopted the report but we have taken the report that
we recetved it, now we are going to discuss.

LT COL.KIZZA BESIGYE: Then after which
we shall adopt? Without amendimoents?

THE DEPUTY CHAIRMAN: Excuse me hon.
Besigye, we shall be pronouncing ourselves on the
issues as we discuss them,

MR: MULENGA: Thank you, Madam Chairper-
son. Iwishto add to what the Chairman of the legal
and drafling comunittee tried to explain. With
respect toa point made by hon. Kizza Besigye about
whether we start with appendix § o # or 1, and this
15 the position as | see it; we pave an assignment to
the legal and drafing committee to look at this
chapter in view of what had been said during the
peneral debate, and made recommendations. 1t has
made a recommendation that, chapter 3 or whatever
its numbering shondd be in the et that is in an
appendix I and 1. The sffoct of this tomy mund, is to
substitute in the draft a different content, A summa-
rised content. And therefore, when we are going to
debate we should take it as if it was that appendix
which is nowin chapter 3. There is no need to debate
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appendix I, Onemay refer to it for purposes of seeing
whether the legal commuttee excluded any thing or to
transfered anything. But the interest of their report
is to say this is what should be debated as chapter 3.
Madam Chairperson, whether we adjourn now to
enable people to intemnalize, or whether we immedi-
ately debate, it should be debating appendix 1II. I
thank you.

THE DEPUTY CHAIRMAN: [ think now the out
standing issue is only one, and that is whether
Members feel we should continue and start on
debating appendix Il or Members are given time to
internalize whatever they say they want to internal-
ize.

MISS. BYANYIMA.: Thank you, Madam chair-
person. [ too was disturbed by what we have just
done to adopt a report before we have studied it. I
think we need time. Because what we are being asked
to look at in appendix II, 1s in fact excluding some
very important parts which we have lifted out and
taken to other parts of the constitution. This means
that what is left and what we are now considering as
national objectives in fact have important objectives
already missing for example, the whole of the articles
that deal with protection of the nights of women,
aged, disabled, were lified out. Are we going to
discuss National objectives that do not include pro-
tection of these groups? I think we need time to go
back and look at what the committee has tabled and
see whether first of all we can have a common vision.
1 think that is very difficult but, if the House thinks
we have one vision of Uganda - fine. Then we see
what else you want to add in view of the fact that we
had already tampered with the chapter and lifted out
parts of it. Iask for time, Madam Chairperson

MR. KAJJIMU: Madam Chairperson, yesterday
we talked about the time factorand this wasa very
serious issue. My experience is that, there is nothing
small, youmay think that something is small but then
youmayﬁndtha.titwilltakeusalottime. Now |
suggest that instead of discussing this straight, we
assign it to one of commitiees because we have
already said that we are gomg to divide ourselves into
committees. There are five committees, for
example, there is this commuttee three where they are
only two issues; we can add it to that. So that
everything comes back when it has gone through a
committee. Madam, when you start discussing this,
I wonder how much time it is going 10 take us. And
it is better we are taking 1t to commitiee 3 and as the

hon. Members bave sad that we need tiune to go
through it; by the ime we come we discuss every-

thing.

DR. KABAYO: Madam Chairperson, I believe we
should proceed as -(Interruption)-

PROF. NSIBAMBI: Point of order Is it in order
for people to discuss what they have not scrutinized
and intemalized? We want your ruling on that and
that should enable us actually todiscuss and internal-
ize so that we can have a proper discuss off issues.

THE DEPUTY CHAIRMAN: Hon Nsibambi,
there was a different view that people actually have
read this report, and therefore they are those actually
who wanted too start work. So I really had to spread
out and see what their different views are.

DR.KABAYO: Thank you very much, Madam
Chairperson. As I was saying, 1 believe we should
proceed as we have been doing in the past. 1look at
appendix 1 and I think it is a list of proposed
amendments. The other appendices I and I,
appendix 11 is assuming that we have taken consid-
eration of these proposed amendments, and actually
corrected them as done by the committee. 1 believe
appendix [ is the logical list to look at when consid-
enng this chapter, and we view it as a list of the
proposed amendments, handle them as we have been
doing article by article, Clause by Clause. And,
therefore lam in support of the proposals by hon. Dr.
Kizza Besigye and hon. Nakyanzi. We proceed by
looking at appendix 1, and handling it in the context
of chapter 3 one after the other. Thank you very
much,

THEDEPUTY CHAIRMAN: Before we cometo
that, hon. Kabayo, Members are saying that they
want ime. Others are saying they want to discuss
now. Now let me put the question on those people
who feel we should adjoumn so that Members discuss
the report but then you will have to remember that
actually we have adopted this report. Members
pronounced themselves with a very big aye that we
adopt this report. So when we goout we assume

We are gong to discuss contravening what we have
already pronounced ourselves on. So you will be
discussing from appendix Il and internalize it if thal
is how you want 1o adjourn.

MR: SEMALA KIRUNDU KIMIZE: Madam,
if you say we have adopted this report,it is as if the
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legal and drafting committee is hijacking the arm of
the Assembly because they cannot say you are going
to discuss this, no you are not going to discuss this,
this you are going to delete and we do not have any
say. Some of us have amendments on some of these
articles that we think are by laws but just saying, “this
should be retained, this should thrown out,” I think it
1s improper. We should be given a chance to be told
and forus to argue that no, this should not be deleted.
But instead we are being stampeded into just accept-
ing the report of the legal and drafting. So, I'suggest
that we be given a chance to go through appendix I
article by article as suggested by the legal and
drafting committee and then we give our views as to
why we say some of this is acceptable and why some
1s not. Thank you very much.

MR. KATUREEBE: I believe Members should be
reminded how this whole thing came about. People
have read this chapter and in their contributions in
the general debate, everybody had something to say
about this chapter. Whether it should be retained or
not retained,and it was the decision of this Assembly
that we asked the legal and drafting committee to go
and study this in greater detail and give you a report
astowhethertoretainitornot. Thelegaland drafting
committee has given you a report which suggests
among other things that this be retained in a simpli-
fied version. It is up to this Assembly now to reject
or accept the recommendation of the legal and
drafting committee. This has alrcady been adopted,
it is now your document, it is no longer a document
of the legal and drafting committee, it is a document
ofthis Assembly. Youshouldnow therefore proceed
to discuss those recommendations. But if we if we
say we want more time, obviously when people are
saying this chapter should be dismantled or be
retained, they had already read this chapter, So we
are wasting time. Madam Chairperson, I would
suggest that we proceed to discuss the recommenda-
tions that have come to this Assembly from the
comnuttee of thus House.

MR. NJUBA: Thank you very much, Madam
chairperson. What we have in fact done is not to
adopt the report, but to receive the report for discus-
sion. The Assembly is now asking, and | thought you
are moving very well because you posed a question,
Heisasking, should we discuss now, or shall we have
some time to internalize this report and then discuss
it? 1think that is where we should take a decision
whether we adjourn now and study this report or we
proceed, and I thought you had moved very well on
that one. (Applause)

THE DEPUTY CHAIRMAN: Thank. you very
muchhon. Njuba. Theard that one but then there was
a point of order and whatever have you. So at least
I wanted to get different views of all the people. 1
think let us decide now whether we proceed now or
whether people are given time to go and look at these
proposals. Now I put the question.

(Question put and agreed to.)

THE DEPUTY CHAIRMAN:Members are say-
ing they want to go at the proposal as per the drafting
committee hand in hand with the constitution to see
whether they agree with the legal and drafting
committee or not. Today is a half day so the we shall
be coming back at 8.30 tomorrow. But as we go |
think we have got this clarification from the Member
of the legal and drafting committee that we should
give room to delegates also to discuss appendix I. So
we adjourn until tomorrow to enable Members
internalize the report.

The Constituent Assembly rose and adjourned
until Wednesday 21st September, 1994 at 8 30

am.)



