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THE CONSTITUENT ASSEMBLY

WEDNESDAY, 24TH MAY 1995

Wednesday, 24th May, 1995

The Assembly met at 9.30 in the
International Conference Centre, Kampala.

PRAYERS
(The Deputy Chairman, rof Victoria Mwaka,
in the Chair.)

(The Assembly was called to order.)

CONSIDERATION STAGE OF THE DRAFT
CONSTITUTION OF THE REPUBLIC OF
UGANDA
CHAPTER6 - REPRESENTATION OF THE
PEOPLE

Article 87 - Independence of the Commission

THE DEPUTY CHAIRMAN: When we ad-
Journed yesterday, we had some issue pending on
article 86 which was proposed by Hon. Karuhanga,
and I can see a copy of their proposal at my desk. I
propose that we get that out of the way before we

come to article 87.

MR. KARUHANGA (Nyabushozi): Madam
Chairperson, the debate was continuing yesterday
and on the suggestion of 1 lon. Lt. Col. Kiiza
Besigye, it wasagreed by youthatwe sleepoverthis
5o that we can look around, those who had the
facilities for research couldcomp
countries which use this method. The only thing I
found was that in Kenya the supervision of parties
s done partially by the Electoral Commission, but
ismainly by the registrar of societies in Kenya- ’["he
Registrar of Societies in Kenya, 35 you know, 158
govemmentemployee, and his levelof impartiality
is not Constitutional nor does he 80 through the
vigorous appointment of going through Cabinet,
President and Parliament.

an employee of the

The registrar could well be :
mmentin power

govemment in power andthegove
Mmight be a political party and you
You adopt that method all the part ’
Know that the registrar belongs 102 party in power:
Other countries in Europe and in the Western
hcmisphcrc and now recently Namibia have real-
sedthisand they have strictly gone torthe [5]cc!oral

ies will always

Commission.

are the number of

may find that if

Madam Chairperson, you will find that i .
97 of the Odoki Draft, most of o s i Adicle
retained as was pointed out yesterday by the Chair-
man of committee 5, Hon. Sam Kutesa, the func-
tiops of the Electoral Commission are detailed in
article 97 and the fact that the, committee has
retained it, and I do not see any reason why this
Assembly would not want to con#titutionalise the
existence of political parties in future in our coun-
try, and if we do so, then it is important that we
subj'ect thfem to the rules that apply in other demo-
cratic societies. ;

Article 97 of the Odoki Draft shows that the Elec-
toral Commission’s functions constitute superin-
tending and supervising the political parties. They
will supervise political parties as they register their
organisations, receive copies of party Constitutions
and take note of addresses of the, national execu-
tives of political parties. The Commission is to
ascertain that such addresses are correct and that
they exist, including the duty of confirming that
these executives are ordinarily resident in Uganda
and that they are registered voters, and that the
districts are equally represented and these parties
are not sectarian. Supervising the naming, making
the emblem, the motto, symbols, the party colours
plus ensuring the efficacy and genuineness of the

Jeaders of these parties is also part of the Commis-
sion’s assignment. They will also make sure that

political parties, asin 10 declare their revenues and
assets and sources of their revenues and assets.
This is the normal practice in éll democracies.
Many countries do not allow their political parties
to receive money from outside sources or from
enemy countries. S0, ifthe party isgoing to receive
money, the Electoral Commission has already in
the draft been charged with the responsibility of
receiving these publicaccounts, and thatthey make
sure that the party accounts are audited annually
and these audited accounts can be accessed by
citizens at the Electoral Commission.

In 12 they say only citizens of Uganda may contrib-
ute or donate money to political parties which are
tered. Such supervision is very important.
mission in my view is the most

on to do that, and it is a ques-
d enforcement. If a political
party is not happy with what the Electoral Commis-
sion has done in respect to their activities, the
political party will go to court and challenge the

regis
The Electoral Com
legitimate organisati
tion of supervision an
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decision of the Electoral Commission. This is
available to political parties, to find another organi-
sation which can handle this type of job, I have
extended my imagination which is reasonably fer-
tile and I have not found the place for it.

The Electoral Commission is the mostideal organi-
sation in as far as we can make sure that it is neutral,
it is impartial as it should, and if we find that there
are areas where we have left this impartiality un-
checked, we should tighten it. Once we do that itis
a quasi judicial organisation, it should be able o
look and play fair to the other parties. There is fear
that one party may go to accuse the other at the
Electoral Commission for one reason or the other
and I am sure that in practical life this is going to
happen. When it happens, the Electoral Commis-
sion will take action, it will make sure that these
parties actually become watchdogs of each other,
and I think it is healthy in democracy.

In a democracy the most important thing is trans-
parency. If there is lack of transparency in any
political organisation or party, that is fatal to
democratic ideals and the rule of law. After further
scrutiny last night and this moming I found more
reason, than I did yesterday, to beseech you to
approve this Motion so that the Electoral Commis-
sion can enforce the observance of the code of
conduct of political organisations as may be pre-
scribed by Parliament.

There is afeeling that the code of conduct should be
streamlined in this Constitution now. If the Del-
egates want it that way, we shall say as prescribed
in this Constitution. But I think we can do as much
as was done in 1967 and then the details can come
out by an Act of Parliament like Namibia has done.

Namibia has mentioned this type of thing and then
set out an Act of Parliament which has detailed the
code of conduct. Fear was yesterday expressed on
the issue of the code of conduct, that it concentrates
on political organisations and leaves out the indi-
viduals, but this is not the case. If any Member
wants to make an Amendment to add political
organisations and individuals I do not mind; but in
as far as I can read -(Inferruption).

MR. APUUN: Point of clarification. Madam
Chairman, I would like clarification on what Hon.
Elly Karuhanga is deliberating. I cansceastory on
the back page of The New Vision talking of the

Minister of Justice appomting some members o
constitute the committee to implement the [ .eader-
ship code. I think that there is no need for this
Amendment, becausc there isalready a Leadership
Code, and that Code willcovereven whathe has put
here as political organisations. I do not think it is
necessary, Madam, to have this Amendment.

MR. KARUHANGA: Well, I think Hon. Apuun’s
reaction is misplaced. AsaMember of Parliament,
he knows that we have streamlined the functions of
the Leadership Code, and this concerns the code of
conduct of individuals in government. So, if the
leader of a political party is misbehaving and is
holding a public office then the Leadership Code
may come in, but not the organisations. The politi-
cal organisations are separate and distinct.  The
organisations have a certain format which they
haveto follow, the Leadership Code cannot do that.
It is very important not to mix the two functions,
please.

MR. ABALIWANO: Point of clarification.
Madam Chairman, I would like some clarification
from Hon. Karuhanga. If you talk about enforcing
the observance of the code of conduct relating to
elections as may be prescribed by Parliament, I can
understand because then that code of conduct will
be different from the Leadership Code. Besides
there would beanumberofothermatters inthe code
relating to parties that may have very little to do
with the Electoral Comumission, if for instance, you
say that the party would have to hold an annual
general meeting; they would have to select their
leaders: they must be democratic, that may have
very little do with the Llectoral Commission per se
because their task is actually to do with the clee
tions. I wonder whether you would agree with me
that we leave it open that when we enforce this code
of conduct 1t relates 1o elections rather than 10
political organisations, because then the Electorai
Cominission would be in position to enforce that
code of conduct which may have nothing else to do
on elections other than any matters that may relate
to parties.

MR. KARUI{ANGA: Madam Chairperson, I think
what Hon. Abaliwano has raised is really a point of
debate. The Electoral Commission has functions,
and we have also added that Parliament may add on
those function: . say thas it is only limited to b
eiection day weould e avery serious nistiane.

I thind it is it that before the Electoral
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outo go up there to get votes,
they know that you are a genuine person, who has
come with clean hands. And also that you have

gone through scrutiny and examination of stand-
ards that are uniform, to ensure that the playing

ground is levelled. To do that, it requires the
Commission to work from the beginning.

Commission allows y

ments for the Electoral Commis-

All these require
t wait for the

sion to put into consideration canno

clection day.

E: Point of clarification. Thank you

very much Madam Chairman. [ would like Hon.
Karuhanga toclarifywhcthcrthisCommission will
have the power even to ban political parties whodo
not conduct themselves in a manner that the Com-

mission might think fit

MR. NDEG

s collect the

THE DEPUTY CHAIRMAN: letu
hall answer

inquiries first, then Hon. Karuhanga s

later. Hon. Elyau.

MR. ELYAU: Point of clarification. Thank you,
Madam Chairman. 1 have been following the
debate very closely and | want these few things t0
be clarified by Hon. Elly Karuhanga. You €6, he
talked of checking the accounts andthenthe recprds
and so on. Now, political parties are Jlike private
businesses. Why should the Commission rea]l.y
come in, afterall these people sometimes get the.lr
monies from donations, apart from mcmbgrshlp
fee [ wantto know how the lectoral Commnission

would enter this business.

ified on his SUBEES
ividuals and parties
ly beactive without

Another issue which Twant clar
tion that debate betweenthe ind
are different. Canthe party real .
persons? [thinkitis the pcrsonncl likethe President
of the party are the people who are ac?ive, and the
very people who cause havoe. Witho! these
pcople the party would remain redundant. | wait
more clarification in order t0 have a clear stand.

‘Thank you.

MR. KWERONDA RUHE
fication. Madam Chairpersor: g
K aruhanga’s concem, and | am sure it St
our histofy; where we have had parties misbehav-
ing and mis-conducting (hemselves. 1™ alsosure
he wants parties of the future

and to behave themselves: an

looking for a body which can reg¥
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duct. Butto load thatresponsibility on the Electoral
Commission is to err.

[ think his Amendment is really misplaced, and he
should look through the Constitution that \:ve have
made and find a home for this Amendment. The
Electoral Commission is mainly to make sr;nooth
the electoral process, so, when he turns around to
say that the Electoral Commission should also
carry out the duty of auditing the books of political
organisations and political parties, then I wonder
whether Hon. Karuhanga is focussing correctly.

Then he talks about the code of conduct of the -
(Interruption).

PROF. KANYEIHAMBA: Pointofinformation
Thank you very much, Madam Chairman, and l
thank Hon. Kweronda for giving way. [ want to
give information that really this Amendment is a
natural consequence of what is already in the Draft
Constitution. It did not just come out of the blue to

Hon. Karuhanga.

[ want Hon. Members to look at article 97 in the
Draft which lists somanydosand don’tsof political
organisations, including the requirement that only
citizens of Uganda may make a contribution or a
donation to a political party registered in Uganda.
The only plausible argument that can be made is
that this is a wrong body to entrust with such a
responsibility as suggested by the Odoki Commié-
sion. It is, therefore, not correct to say that it is an
idea which Hon. Karuhanga is putting forward
because as he has very eloquently shown in othe;
arcas and other Constitutions, this function is done
by the Electoral Commission.

There are other arguments that the Commission
should be limited toonly electoral activities, but we
have already assigned it functions which go beyond

just the election procedures, like those listed on

page 34. 1 think that we should argue in line with
what is being proposed rather than really bring in

extraneous matters.

MR KWERONDA RUHEMBA: Madam Chair-
man, | appreciate that information, but I also want
to say that Hon. Karuhanga correctly put it that in
Kenya this role is carried out by the registrar of
societies,and thatin Namibia this role is carried out
by the Electoral Commission. Namibia has hardly
been in existence and none of us have really gone
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to Namibia to see how it works, and I do not think
Namibia should be the best example. Namibia is
even still fumbling with its Constitution making
process. It would have been better if he had quoted
United States and maybe Germany, otherwise Na-
mibia is so infant in these matters.

Madam Chairperson, my argument s that we should
notoverload the Electoral Commission. The duties
we have defined for the Electoral Commission and
those that may be determined by Parliament in
future arealready more than enough. Letthe parties
be registered by the Registrar of Societies, and their
malpractices and conduct be looked into by the
IGG, whom we have already provided for in this
Constitution. Their accounts and other Financial
issues can be handled by the Auditor General, and
the individual behaviour of party executives, vari-
ous party constitutions should be looked into by the
code of conduct which we have also provided for.
Madam Chairman, with Hon. Karuhanga’s per-
mission, I think we should try and make the Elec-
toral Commission look into the conduct of indi-
vidual candidates.

If we are concerned that candidates should behave
in a particular way, then maybe, the Commission
can come in to regulate the conduct of the candi-
dates once they have been nominated, but to look
into the conduct of political organisations, I think,
is simply over loading the responsibilities of the
Electoral Commission, and on that note 1 would
like to oppose the Amendment. Thank you Madam
Chairperson.

MR. TIGWEZIRE (Bunyangabu County):
Thank you very much, Madam Chairperson.
Madam, I am seeking clarification from the Mover
of this Motion, Hon. Elly Karuhanga, that since he
is subjectingthe enforcementand observance of the
code of conduct of political parties to Parliament,
won’t that Parliament of the day twist laws to its
favour in anticipation of winning the next election?

I also seek clarification on the level of independ-
ence of the Electoral Commission. Is Hon.
Karuhanganotcompromising this impartiality when
he subjects it to the Parliament of the day?

That aside, what would become of an individual
who may want to stand as an independent candi-
date, since this motion only talks of the conduct of
political organisations? Who is going to regulate

my conductif] wantto stand as Kasaija Tigwezire?
I thank you very much Madam Chairperson.

MR. KITARIKO: Thank you Madam Chairper-
son. Members should recognise that in Chapter 3,
article 85 and 86 we have said that all political and
civic associations aspiring to manage and direct
public affairs shall conform to democratic princi-
plesintheirinternal organisationand practice. That
really calls forthe question of, who will then be able

to verify that the interal structures are democratic”?

[ support Hon. Karuhanga that the Electoral Com-
mission should do this, and the question of the
Commission being overloaded is not true. After
elections what else does it do? It carries out elec-
tions and makes a report, after which there is no
more work to justify allegations that it is over-
loaded, simply because it carried out election.

I believe that this role should be left to the Electoral
Commission and not Registrar of Societies. Thank
you Madam Chairperson.

PROF. NSIBAMBI (Presidential Nomince):
Thank you very much Madam Chairperson. I am
very sympathetic to what is being proposed here,
because I am a believer in supervising these politi-
cal organisations. The problem, however, is this
aspect of overloading the Electoral Commission.
Weare, here, talking ot political organisations, and
therefore we are not limiting ourselves to political
parties. Even trade unions can qualify to be super-
vised under this formuiation, because we are
talking of political organisations and this makes the
task taxing.

Itmust beremembered that this Commission hasto
do such a good job that ultimately the results of
elections must be accepted. That is the most impor-
tant issue here, yet it has eluded many African
countries. This makes it a full time job, which has
to be started early enough as a way to ensure that
there is no gerrymandering. We wanttoensure that
the Commission examines so many other things in
ordertoensure thatultimately the contending groups
accept the results of the process.

Anotler problein is that, in order for this Commuis-
sion to enjoy political legitimacy and acceptability
it must not get itself involved in many ‘tricky” and
sensitive matters.
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We are now charging them with the hard task of
policing these political parties and other political
organisations which incidentally have significant
external allies directly involved in their politics.
This, therefore, is involving the Commission in
policing a very tricky matter, and in the process you
arc likely to impair the legitimacyand acceptability
of the Commission.

1appealtoHon. Karuhanga whois afellowRotarian,
to find another institution to perform this task. He
should not overload this Commission. T begto very

reluctantly oppose this formulation.

MAJ. GEN. TINYEFUZA: Thank you Madam
Chairperson. Madam, while I appreciate the spirit
of this Amendment, there are a few things [ would
like to have cleared, for me to ascertain that we are
doing the correct thing and not repeating ourselves
or compromising the principle initially intended
even to be safeguarded by the Mover.

if the Mover intended to

protect political organisations from the whims of
the powers that be, you know, like the Registrar of
Companies and so on, and as you register a news-
paper, that these could be influenced by govem-
ment. Doesn’the think that byhavingto subjectthis
whole thing again to Parli a way which
makes the rules compromise
of the Electoral Commission?

Madam Chairperson,

ament in
s on the independence

Ifhe wanted to removethe influence of government
litical organisa-

completely so that he protects po

tions, and having established the principle that the
Commission is independent, why then introduce
Parliament? If you look - Madam Chairperson, l
know we have not come to that yet, but if you look
atarticle 96 and article 97, and [ think anew anic;le
95; detailed principles which could be followed by

a movement type of system have been laid down.
late the internal

Article 97 largely tries to regu e
workingsof political partics. NOW. ofcourse.ityou
join these two, this is what we¢ understand by
political organisations in our sense.
actually. be s} nchro-
Iy prcscribcd under
work in which
rate. and now

To what extent will the tWo.
nized? Firstofallwch;wcuh‘cm
this Constitution a specific frame
these political organismions mustope
somebody is trying to say no- Iet 8
ment to make these rules and then they el

implemented by the Elector

[eave Parlia-
1 be

al ('mnmi_s.sion.

I think, there is a conflict there. Unless the Mo
resolves this conflict, I would rather advise thatver
stand over this until we deal with these com'We
provisions. If we think that we should ve sel'ng
ously .tackle the inner workings of these plgiiti:::-l
organfsations, then we do not need to empoweran
organisation to do so, because the Constitution 4
already very specific on this matter. ®

Of course, I would not like to agree with Hon
Ruhemba who tried to painta very negative picture.
and experience of Namibia. Namibia has held two
consecutive very peaceful multiparty elections
and Kenya has almost failed to hold even one:
peaceful one. So, his Kenyan example of having to
registrar like it is for a newspaper is not vge
appropriate. He should also understand the history
of Namibia. Namibia has apparently defeated se:Z
eral enemies, and very strong ones at that. |, there-
fore, think their experience ought to be takf;n very
seriously, because these are experiences brought
out over a lot of debate and consensus building in
n?ulitilateral societies. Societies withalot of contra-
dictions; you know of those fellows who were
there, then the South Africans, then - so, I think, it
is worthwhile, for people to seriously look at tile
Namibian case.

Basing on this, | agree with the spirit of Hon
Karuhanga’s amendment, that we need to have a
certain body which can carry out and enforce the
obs-crvancc ofacode of conduct of political organi-
gmons and, I would add, individuals who run
independently. because not everybody must sub-
scribe to a political organisation as s;)mc people
think. [ can be Tinyefunza without having to be
anybody else. [ think people need to addrgss that
too.

In my view. Madam Chairman, I think that the
Moverneed tolook atthe specific provisions which
have already been provided inthis Chapter, regulat-
ing the conductof political organisations as \:ill be
appearing in 1997 and so on: and then look at the
cli;mcnl of Parliament vis-a-vis the independence
of l.hc Flectoral Commission. He should also
consider the factor of independent candidates ill.ld
atterhe hasaddressed all these then youcould l;ring
out a cogentand synchronized Amendment which
we could look at. Othenwise, Tthink thisone lcaves
alotofthmgshanging. It ncilhursnl\'csnur\\'orrics'.
nor does it help much really. T wonder what Ih.t.:
Hon. Mover thinks of these contradictions.
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I would not want to oppose this Motion per se, but
I would like to see it synchronized with the alrecady
provided for specific articles in this Constitution
which guide the conduct of political organisations.
I think these are basic and should not be compro-
mised. Madam, if you could enlighten me on that
then, I would decide on whether to support it later
or do otherwise. Thank you Madam Chairman.

THE DEPUTY CHAIRMAN: Let us first hear
from Hon. Karuhanga. it seems we are dragging on
this issue.

MR. KARUHANGA: Thank you very much
Madam Chairperson. Members have raised legiti-
mate concerns and questions which I shall attempt
to clarify, and I call upon all the people who
seconded this Motiontocomeinandassistme. ] am
going to make an attempt, because the people who
have seconded this Motion are not small pcople,
they are big people. I would like to call on them to
come to my -(Interruption).

THE DEPUTY CHAIRMAN: Hon. Karuhanga,
justhangon. I agree you are goingto try to answer,
but what about Hon. Tinyefunza’s argument that
we are preempting some provisions which are yet
to be discussed. What implications does this have?
Are you coming towards that direction?

MR. KARUHANGA: I will start with Hon.
Tinyefuza’s queries.

THE DEPUTY CHAIRMAN: Yes, but how
about that issue? If we are deferring this, then we
may notneed to waste any moretime. Wemay have
to discuss the others first and then see how this one
fits in. Short of that we are discussing in a vacuum,
moreover, it is because of that vacuum that some
delegates are not clear.

MR. KARUHANGA: Madam Chairperson, I do
not mind what Hon. Tinyefuza has said, but I want
to pointout that if you looked at page 34 of the report
of committee 5, one of the functions glaringly
clear, isto supervise these parties,and I donotknow
why they missed it while enumerating the func-
tions. It was a question of enumerating. There are
other functions already enumerated which we have
not debated.

But if you feel that on this particular function you
want to first finish the whole Chapter and then we
enumerate the functions after we have finished the

Chapter, then it should be for all of them.

I, however, felt that the questions raised by Hon.
Ndege, Hon. Elyau, Hon. Tigwezire and Hon.
Nsibambi should have a quick explanation. Hon.
Ndege wanted to know whether the Electoral Com-
mission if it is supervising the code of conduct of
political parties, can go ahead and ban a political
party, using the law enshrined in the code of
conduct of political parties, set up by Parliament.
The answer to that is that it would depend on what
power the code of conduct has loaded the Electoral
Commission.

Certain crimes may be grave enough to deserve
going to court, and others are settled by fines or
caution.

Hon. Elyau talked of parties as private organisa-
tions whose operations nobody should try to moni-
tor, but the parpose of this Motion, 1s to say that
parties are public organisation. The public has got
interest in them, young children are coming up and
they would like to become members of one of the
partics. They should have access to all of them and
then decide which one they want to join.

Hon. Kweronda was not asking for clarification,
because he was opposed to the Motion, since he
preferred the Kenyan experience as opposed to the
Namibian experience. 1 am grateful to Hon.
Tinyefunza for helping Hon. Kweronda under-
stand that Namibia has a much more stable democ-
racy than the country of his choice.

But the issue which was raised by Hon. Nsibambi
and Hon. Kweronda on the overloading of the
Electoral Commission has been ably answercd
throughanote Ireceived from Hon. Katenta Apuuli
- since he was going out. I would like to credit him
for it, and indeed | associate myself with his rea-
sons.

He notes that the Electoral Commission is a full
time body with the elections taking place at five
year intervals, and this does not really symbolise an
overload. This is giving a job to the Electoral
Commission which will, otherwise, be redundant.
Even when you talk of local elections, these occur
every four years or so. So, there is a lot of time for
them to actually carry out this provision.

Prof. Nsibambi inquired as to whether this job
could not be assigned to another body, and he
appealed to me as a rotarian to look for another



WEDNESDAY, 24TH MAY 1993
ainly I will not look fora Rotary club

because this will not be the right body at this time.
i think that the Electoral Commission has worked
in Namibia, it is used in the United States to
supervise political parties, and in other democra-
cics. [ have not yet checked the Germany Consti-
tution in detail but I am told it caters for the same.

body, and cert

Maj. Gen. Tinyefuza and Hon. Tigwezire’s ex-
atifweallow Parliament o pass the

pressed fearsth
code, we shall be compromising the independence

of the Electoral Commission, since the Parliament
may have an interest and may decide to write the
code in favour of the party in power. Well, this is
a legitimate coneern, but 1 am
Parliament in Uganda will no
Parliament. 1 also assume thatthe laws w
be passed will be enjoyed by all the parties.

assuming that the
t be a monolithic
hich will

aced, and [ stand to be

However if my fear is mispl
want this code to

corrected, there is a group which
be enshrined in the Constitution. Maybe, wecould
o that, but that does not stop us from
and we can say pre-
ament; so that parlia-
all faws. [ am
arliamentto

goahead andd
enumerating the functions
scribed by law instead of Parli
ment and Constitution and Act, are
absolutely opento changingthc word P
law. [ brought this Motion wi

that there is a serious omission
our political parties in future conduct themselves1n

a transparent, open, democratic fashion and not
fascist methods that we have seen hitherto.

th a genuine concer,
of making sure that

I am not referring to the parties which we have been
using in this country, but future political parties,
whichshould conduct themselvesthrough anagreed
practice. ‘The practice should be as debated cither
by this House or by parliament, and that the Elec-
toral Commission is theone t0 be charged with th,e
duty of supervision. | appeal to you to give this
Amendment the support that i really deserves:

THE DEPUTY CHAIRMAN: Hon Karuhanga,
Ithough we have

let us turn to page 37 at the top, @
‘subject 10 the

not reached there, clause 4 says; 5
provisions of this Constitution Parliament shall by
ancing andfunc:

lawregudate the establ ishment. fin

tions of political parties.

MR. KARUHANGA: S0, that will be part of the

code.

THE DEPUTY C . Yes, soifitis part
are looking for

ofthe code, that means that what we
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now is the body to implement that. So, let us now
zero in there, which is the best body to do that?

MR: ATWOKI (Youth - Northern): Madam
Chairperson, I also want to observe that Hon. Ell

Kz.xru.hanga was trying to give the Electoral éom)-l
mission a function which will be permanent and
continuous, but I believe that the establishment of
the Electoral Commission is for a purposeful func

tion normally with a specific role. As you can set;
from the few functions we have gi\ien in article 86
- let me read some ‘to ensure that regular free and
fair elections are held; to organise, conduct and
supervise re gular free and fair elections; demar-
('{lf(,' constituencies in accordance with the provi-
sion {)f this Constitution.” If you look at these
functions you discover that the functions are car-
ried out during specific periods. Hon. Karuhanga’s
Amendment, however, tries to give the Electoral
Coi'nmissi_on a permanent job, which I think would
be inconsistent with the rationale of establishing

the Electoral Commission.

So, other than looking at the Electoral Commission
as a body to enforce the code of conduct guiding
political organisations, I believe there are certain
provisions as Hon. Tinyefunza said in articles
95,97 which have the marginal title as Restrictions
onpolitical parties. | believethatHon. Karuhanga’s
:dea should have in fitted here. Rather than saying
restrictions on political parties, he could as well say
code of conduct for political organisations, and we
re-orient the provisions in relation to that’kind of

aspiration.

I also wanttoobserve that with thekind of guidance
you have given, I think that there is no need for
further debate on this Motion. The idea of giving
the Electoral Commission the duty to look into the
:nternal democracy of political parties, their finan-
cial sources and establishing of accountability is a
very overwhelming role which cannot be per-
formed by the Electoral Commission.

Madam Chairman, the provision you have just
drawn our attention to, could be the best provision
to ensure that 2 comprehensive subsidiary legisla-
tion comes out of this enabling Act which states
that; ‘subject to the provisions of this Constitution,
Parliamentshallbylawregulate the establishment,
financing and functioning of political organisa-
tion. 1 think this is a very genuine provision which
will enable us through Parliamentary acts to pro-
vide for the code of conduct of political organisa-
tions. Thank you Madam Chairperson.
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MR. AWORI (Samia Bugwe North): Madam
Chairperson, I riseto oppose this Motion for Amend-
ment. For a long time now Political Parties have
been demonised. Once again, here is another
attempt to cage this local wild animal called politi-
cal parties. We are looking for another prefect,
another Policeman to look into a conduct and
behaviour of so-called political parties.

Madam, as you rightly observe we have a legisla-
tive body called Parliament, once it has established
the rules on how political parties shall be formed, 1
think that is adequate. First and foremost, Madam
Chairperson, a political party is supposed to be an
association, a voluntary association of people of the
same political feeling. We are not supposed to be
-(Interruption):

MAJ. GEN. TINYEFUNZA: Point of order.
Thank you, Madam Chairperson. Is it in order for
Hon. Aggrey Awori to try to incite the position to
this Amendment by associating it to political par-
ties, when actually, it is talking about political
organisations, and political organisations include a
movement? Is he really in order, Madam Chairper-
son.

THEDEPUTY CHAIRMAN: He hastakennote.

MR. AWORI: Madam Chairperson, | thank you
for yourprotection and correct observation. Madam,
apolitical party is part of that generic format called
political organisation. I was only talking about one
aspect of political organisation, and that is political
parties. Ifyouare goingtocondemn the family, you
are also talking about, man, wife, and children, and
inthis casel amtalking about probably just the man.

AN HON. DELEGATE: How about a woman?

THE DEPUTY CHAIRMAN: Perhaps, the
woman is more important (Laughter)- she gener-
atés the family. Now, you can proceed.

MR. AWORI: Thank you Madam Chairperson.
This time I am talking about, more emphatically,
the woman. Madam Chairperson, talking about
political organisations inclusive of Movement, I
am not familiar with the Movement, I do not know
what a Movement is all about, but I know what a
political party is all about. This is another attempt
tocreate, if ] may repeat it, another attemptto create
a policing organ to make sure political parties,

particularly, within the organ of political organisa-
tions are curbed.

Once Parliament has made a law on how a political
party shall be formed, there is no need to go around,
every now and again, to tell them how to behave.
There is alaw, and it is a free association of citizens
of the country. Madam Chairperson, we already
have enough work for the Electoral Commission,
and the principal part of their function is to organise
ortomakesure that elections are held inaccordance
with the provisions of the Constitution.

When we start making the Electoral Commission a
Policeman for political organisations, we are stretch-
ing our argument too tar. 1 can only read between
the line that here is anotherattempt todemonisc and
strangle political parties as part of the family of
political organisations. Thank you Madam Chair-
person.

THE DEPUTY CHAIRMAN: Hon. Delegates, |
can see we are going round the problem. Hon.
Tinyefunza had a very good suggestion, that
because of the uncertainty of the direction we have
on these other provisions, for example the one
have read on page 37, we should stay the issue.
Whatharm does itdo? Wehave beendoing this, we
even have high aspects which are not yet passed.
We donot wantto pass provisions with uninformed
minds. Okay, let us hear from Lt. Col. Kiiza
Besigye, and then Hon. Kawanga Ssemogerere.

LT COL. KIIZA BESIGYE: Thank you Madam
Chairperson. As | indicated yesterday when we
were debating this point, I thought it was necessary
to look at the various sources of information which
were being referred to and to study the problem a
little further. I have used this time to do that, and |
have found that, first of all, in the Namibian Con-
stitution, the electoral law, section 4, par. 2(c) gives
the Electoral Commission the function of supervis-
ing and controlling the registration of political
parties.

The section which talks about conduct is section 43
para2. Itsays that the Commission may, by noticé
in the gazette and not inconsistent with the provi-
sions of the Act, that is the electoral law of the
Namibian Constitution, issue guidelines for the
conduct of political activities by political parties i
respect of any election. Madam Chairperson, !
looked at the Germany clectoral law and in the
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Germany electoral law whicl is very comprehen-
sive, they impose the duty of supervision of the
activitics of political partics on Parliament. In fact,

in the Presidential Parliament, it is in the Speaker.

The Speaker has acommittee which is responsible
for the monitoring and supervision of the conduct
of parties, and the audited accounts of parties are
presented to Parliament for the scrutiny of that
committee. That committee can sanction parties.
Therefore, I do not find that it is the duty of the
Electoral Commission anywherc to enforce the
observance of the code of conduct. What theirduty
requires is to supervise the registration of political
organisations, in conformity with the electoral law,
that would have been laid down by parliament.

Therefore, Madam Chairperson, if any duty is
lectoral Commission by Elec-
it duty is sufficiently
) which we passed in

imposed upon the B
toral Law, then | find that,th:
taken care of by paragraph (g
section -(interruption)-

THE. DEPUTY CHAIRMAN: Information from
Hon. Basaliza.

MR. BASALIZA: Thank you very much madam

Chairperson.

L'T.COL BESIGYE: I have not yetallowed him.

THE DEPUTY CHAIRMAN: Youdonot like it?

MR. BASALIZA: Thank you very much Madar
Chairman. Hon. Kiiza Besigye has quoted a Ger-
many example. Now, I seek clarification on 2
situation where Parliament is such thatthe Speaker
comes from the party with the majority, what would
happen? And if it 1s aonc party scenar io, how can

he supervise other partics?

IGYE: You see, Madam

LT. COL. KIIZA BES ‘
f parliament and 1S

Chairperson, the Concept © .
speaker is that, a speaker arises out of a consensus
ofthe political groupswhich are in Parliament. And
once he iselected, he isexpec beneutral Evgn
it he is not neutral, Thave tole theacts with

a committee, and this committee CoMposes Mem-
rganisations. And

bers from the various political 0

what they are enforcing i duct, like we have
a Disciplinary Committee i nent. They aré
enforcing a Code of Cond Iready

written.

tedto
fyou tha

n Parliai
uct WhiCh is 8

Itwould, therefore, require a political Organisati

for example to quote, audited accounts b::lflon
them. Those accounts must be put as re uiredol:e
law and they must be scrutinized. And ifqthe :
any problems arising out of those account;e lz:ree
cause they are open accounts, they are laid or; th-
table: Any Member of any political Organisatioe
canrise and present a problem relating to any of thn
issues that have been laid before them. YO

Thereforc, itisnotthe question of the Speaker bein

biased or whatever. itis the question of the methog
of ha\iing debate on matters of conduct of political
organisations by an organ which is composed of all
ofthem. I am sure that, this is the most rational wa

of dealing with the conductof such pblitical or an'y
sations rather than, using an organisation ou%sidl-
them, which in its self can be biased. )

As [ was saying, Madam Chairperson, I find that, it
is sufficiently provided for by paragraph (g) of 86
which states: The Commission shall perform such
other functions as will be prescribed by Parlia-
ment, or by law as you were trying to amend. That
means that in the electoral law, which we <;annot
make in the Constitution, if it is determined that the
Commission does a particular function, then that
function is already provided for by the Constitu-
tion. but I do not suppose that, we are going to put
the electoral law into the Constitution, and thepr)e~
fore, we should leave it to accommodated by the

provisions of that paragraph (g).

[ do not see the necessity to postpone this problem
saying we are sleeping over it, or it is being carrieci
forward. Whatever is decided to impose a respon-
sibility onthe Commission is already taken care of.

[ thank you Madam Chairperson.

DR. KAWANGA SSEMOGERERE: Madam
Chairperson, I seconded this Motion, and I think it
has served a good purpose. This Motion was to
bring some transparency aboutthismatter, whichis
always bothering us regarding political parties
whatever has been said about them, and what we:
think about them inthe future. The evidence which
has been produced so far shows that, where there
was a problem with parties, for instance in Ger-
many, it was necessary to bring the issue into the
constitution for the first time. Many Constitutions
do not have the word parties mentioned. But in

Germany they had to do that.
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There are also powers given to supervise these
political parties. The example of Namibia is very
important for us here in Africa, because Namibia
had an election following a bloody war of libera-
tion. The evictors and those who were defeated, had
to settle down under a democratic political system,
with each one having a right to organise for a
political office: And this is part of the reason why,
in their own wisdom they thought, that there should
be an Electoral Commission, to shoulder the heavy
burden of registering in political parties, supervis-
ing their conduct, issuing guidelines to them, or
protecting against intimidation, and things like
that, to ensure free and fair elections. Similarly, in
South Africa, at the end of the war of liberation, it
was deemed necessary to have the Electoral Com-
mission playingabigroletoensure that, all political
activities will be regulated.

Much has been said about the past, hence the need
to regulate and control political party activities. 1
am glad that, we are now saying political organisa-
tion, because we can be other organisations, with-
out being called political parties. The question has
been raised, whether this should be donc by a
Commission and not by Parliament.

I do not think that the two are mutually exclusive,
and I consent that the proposal by Hon. Tinyefunza
deserves our consideration, since we are going to
discuss the dos and the don’ts of political parties,
originally proposed under the Odoki Draft, Article
97. We could as well deliberate further on this
matter when we get there.

I am, however, of the view that whether then or
now, itis not overburdening the Electoral Commis-
sion to supervise what parties are doing and what
political activists are doing. The previous speaker
has referred to: several clauses in the Namibian
Constitution, I do not want to go over them. But it
" Is clear that, the Parliament in Namibia did pass an
Act whereby they empowered the Electoral Com-
mission to carry out a lot of work to supervise its
political party activities. That has saved them a lot

of problems.

They have been concerned about which type of
Constitution a party should have? These are matters
of principle. They have to look at the cost of every
political party to see, that what has been agreed
upon by Parliament regarding basic principlesis so
contained. More so they are empowered to reach

guidelines regarding the conduct of elections, to
ensure that, nobody is intimidated and so forth. We
have been talking about unfairness i the past, but
all these can be accommodated if the Electoral
Commission is empowered to issue guidelines to
take care of that.

My view is, if’ we want to explore this matter
further, it will be over the issue of the principles
which must be laid down for all political organisa-
tions, and we can find it as we said, in Article 97.
What should be the role of Parliament in this
regard? What is the role of the Electoral Commis-
sion? Nevertheless, I think the debate has been
helpful in opening up our minds, in showing that,
we should have nothing to hide. If there are bad
things, which are done by political parties, let them
be controlled under law, and let there be an organ to
ensure this kind of control. I thank you.

THE DEPUTY CHAIRMAN: Thank you very
much Hon. Sscmwogerere. 1think we have bogged
down on this one. Hon. Karuhanga, I think you
agree  with Hon. Tinyefunza and Hon.
Ssemwogerere, or | putthe question forthe decision

to be made. Let us hear from Hon. Karuhanga.

MR. KARUHANGA: Madam Chairperson, inas
far as this is just a function, and not debating the
whole series of the quote and it is just one of the
functions being enumerated but we have not de-
bated the other functions in detail, I would propose
that you put the question; and if it is rejected, it is
rejected. If it is approved, it is approved.

MR. MULINDWA: Madam Chairperson, | agree
that, the question be put. ButI would like to caution
Members, notto move amendments justover night.
Ithink we should soend more time, concentrate and
read the report, instead of picking something small
like Hon. Karuhanga has done. He has wasted alot
of his time and yet he has sturbonly refused o
concede that, this thing is already covered. I think
we should be more careful in moving such amend-
ments, otherwise, we are spending a lot of time
doing nothing.

THE DEPUTY CHAIRMAN: Now, I put the
question on Hon. Karuhanga’s Motion. He has
conceded, and we debated it the whole aftemoon
yesterday, and the whole morning today. 1 now put
the question on Hon. Karuhanga’s Motion.
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(Question pul and negatived)

THE DEPUTY CHAIRMAN: Let me remind
delegates, that we have already put the question on
the provisions that were in the report. So, I donot
h’ave to put the question again because Hon.
Karuhanga’s Motion has been negatived.

MR. KUTEESA: Madam Chairperson, the com-

mittee recommends that Article 87 as it appears in
the Draft Constitution, be slightly amended toread
as follows; The Commission chall be independent
and except as otherwise provided in this Constitu-
tion or in any other faw, inthe performance of its
functions, it shall not pe subject o the direction or

control of any person or authority.

MR. ELYAU: Thank you Chairperson. While I
agree with the recommended provision, there is
something I want clarificd. During the campaign,

people asked usto findout whetherthereshall bean
independent Commission in this country govern-
ing election, so that itisableto control all election
programmes. I now need to get clarification from
the Chairman on this. Can the Commission tum
down the intention by the President of the govern-
ment at the time to postpone the election date ifthe
president thinks there isancedto postpone? Canit
say, no, you must have thiis date as proposed by the

Electoral Commission?

MR. KUTESA: As Hon. Elyau will remember in
our discussions on the Chapter ot Legislature, this

Commission has setouta number of dates, ortimes
within which the clections should be held- Now,
tote of emergency. or something
d, ityou exchange those
titutional whether there
And becausc these dates
of days are fixed, | think
t the Commission t0
ordinary cir-

unless it is a s
extraordinary has happene
dates, it would be uncons
was a Commissionor not.
are fixed - or the number
the president cannot dire¢
change a date unless therc ar¢ extra-

cumstances.

I, therefore, think the independence ofthe Electoral

Commission is controlled bY the dates that have

been put in the Constitution itself. S0, [ would not
' vould force the Elec-

think that, the Government ¥

toral Commission t0 change dates except in extra
ordinary circumstances.

MR RW()MUS”AN‘V Nadam ("hnirpc',-son,.I
am a little bit puzzle by a few wo.rd.s in this
amendment. When you say the Commission shall
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be xr?dependent and then add ex‘;cept as otherwi

provided forin thisconstitution orinan herWlse,
I realnly foreseeacoup.I foresee,the next)},’ml'er -
making laws to manipulate the Electoral érolr:;i:t

sion.

;f we wgmted ittobe independenf [think letus mak:
it so and it becomes inde ! )
pendent, of any authori
so that, the next government "does Yo
Parliament to influence the Con*ixmis .ﬂ0t Iuse o
sion. [ wo
therefore, lluml?ly move that, the words ‘exce L;ld,
otherwise provided for in this éonstituti Py
other law’ be deleted. onoray

cult because the Electoral Commission h

operate within the armpits of this Constituf' e
this Constitution obviously controls its acltc') . E'md
For example, it cannot create! itself, We e
yesterday that, under this Consﬂ‘itutior'l Parl'agreed
and the President will create the lecto;alC .
sion. Tothat extent their existence is de (Zimmls-
the functions of these two arms of gov::)e ot

‘ mment.

MR. KUTESA: Madam Chai':Terson, that is diffi-

Whe‘n you talk about any otherjlaw, this Constitu

tion 18 not exhaustive as an elebtorz,il law Parll' -
ment is going to have to make an election.s Ac o
some electoral law, and that obyiously is bou t& o
affect the Commission. So, it ils not really than .
are trying to undermine the independence o;', t:e
El'ect.oral Commission, but that the Electoral C :
mission will have to operate within the arm o of
the Constitution or established law. pits of

MR'. SABIITI: But, Madam Chairperson, can th

Cha\nrman clearly tell us where, for exam iei th'e
draft, the Commission is likely,1 to be limi}t)ed?n'I'h]S
query here is, we are saying this Comm;ss' .
should be independent, and wejare givinga cerclac?n
p.rovision that, in certain cases, or under certa;:
c rcumstances, it will not be independent. I would
like the Chairman to clearly explain wh.ether the
laws we are going to make toméorrow or the parlia-
ment is going to make tomorrow, may limit the
independence of this Commission or whether we
are goingto limitthe independence of the Commis-

sion in this Constitution.

MR. SAK.W'A:.Thank you, Madam Chairperson.
My query is similar to Hon. Sabiiti’s, but I want to
add that, we are talking about independence in the
performance of its functions so, I do not agree with
the Chairman Committee 5.
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You create the Commission but once you have
created it, we are saying, it should be independent
inthe performanceofitsduties. So,Idonotsee why
‘the except’ comes in. Otherwise, we are saying
that, this Commission will be independent only as
long as the Constitution says so. With this, the
Commission becomes dependent of some other
orders, and makes the whole clause meaningless.

I would like the Chairman to clarify whether the
independence, with regard to the performance of
functions, ofthis Commission is going to be subject
to any other law, or to any article in this Constitu-
tion. Thank you.

i

DR. OKULLO EPAK: Thank you,Madam Chair-
person. Madam Chairperson, I do not think that
anybody is in any doubt that such a Commission
would perform its functions in accordance with the
prescriptions in this Constitution and in any other
law that will be established to provide for its
functions. I do not think anybody is in any doubt to
that effect.

The problem here is simply that, this statement
‘except as otherwise, provided for in this constitu-
tion or in any other law,’ tends to derogate from the
very intention of independence. And as farasIam
concerned, Mac#am Chairperson, [ think we are
seeking independence of this authority with regard
to the performance of its functions and with regard
tothe possibilities of its being directed or controlled
by any person or authority. I consider that the
inclusion of the exception regarding the Constitu-
tion and any other law, is redundant and sends a
wrong signal.

Madam Chairperson, I beg the Chairman of this
committee and the committee to accept that, this
Commission cannot function otherwise, than by
the prescriptions in this Constitution and any other
lawthat shall be made in future in that regard. Our
main concem, 1s the issue of independence from
direction or control by any external person or
authority, Madam Chairperson. And we could do
away with those words, regarding the Constitution
and the law.

MR. OKALEBb: I entirely concur with the pre-
vious four speakers onthis subject. Those ones who
are against the expression, creating an exception to
this particular clause. Itistrue that the Commission
isestablished by the Constitution. Itisalso tructhat,

it will have to work in accordance with the laws
passed by Parliament. But creating an exception
here, gives room for creation of laws which go a
long way to undermine the independence and the
impartiality of this Commission. That one should
not be seen as appearing in our intent at all.

The intention of the committee and the Hon. Chadr-
man, may well be good, that the Commission must
conform with the law. But what] am saying is that,
any law made regarding this Commission should
not contravene the Constitution -that of course
means penalty. And creating exceptions is one of
the dangerous steps of creating such loopholes,
Madam Chairperson. So, the words except up to
any other law, should actually be deleted. Thank

you.

MR. KUTESA: Madam Chairperson, [ do share
the concerns of the Hon. Members with regarding
to keeping The Commission independent. But just
to sight an example, we have just passed article 86,
which talks about the functions of The Commis-
sion. We are, therein, talking about independence
inperformance of these functions. Article 86, | (c).
5ays: to demarcule constituencies in accordance
withthe provisions of this Constitution. Now, what
are the provisions of this Constitution? In this
Constitution, we spell out and say, that it is Parlia-
ment which shall prescribe the number of constitu-
encies. Inthatcase, the demarcation ofthe constitu-
encies, will be subject to what parliament will
prescribe as a number. Butthat is a function of this
Commission.

Furthermore, we talked about a population quarter
which shall be established. We also talked abouta
county being a unit, a basic unit for a constituency.
So, in the performance of its function of demarcat-
ing constituencies, the independence of the Elec-
toral Commission is circumscribed in the terms
contained herein. We are not saying that we are
going to interfere with its functions. But this
Constitution lays downareas in which the Electoral
Commission must operate. So, its independence 15
subject to the provisions of this Constitution.

I, however, concede to the worries that have been
raised by Hon. Members with regard to the last part
of the article “or any other law.” Twould add that,
any other law which is consistent with the provi-
sions of this Constitution. This would mean that
any other law that may wish in a way to circum-
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scribe the independence of the Commission, can
also be consistent with this Constitution. Butthat s
again obvious, because any Jaw that is not consist-
ent with this Constitution is null and void, however

we can add it if it sounds better.

Knowing that one of the functions is already cir-
cumscribed, I do not see that there is any intention
by the committee to derogate on the independence
of the Constitution. All Commissions we have
been setting up are independent, although their
independenceis circumscribed bythe provisionsof

this Constitution.

,Madam Chairperson.

MR. MASIKA: Thank you
ommittee Chairman’s

I am abit alarmed by the C
contribution, after other Members have elaborately

stated what the position should be. What the
Members are saying is that, the Electoral Commis-
sion may be given functions t0 do. But it may not
be told how to dothem. I think that thisis the crucial
issue that we are debating, and if the Hon. Commit-
tce Chairman insists, letmetake theexample hehas
given. Parliament may say, Jet there be 150 con-
stituencies; now, ifthe Electoral Commission goes
in to demarcate them, it is not t0 be told how to
demarcate them. It cannot come to my area and
then, [ persuade them to exclude a village where I
think [ have opponents and include another one,
where | think I have supporters. That is what

exactly we are trying to say-

The electoral Commission should be given duties
to perform, but it must not pe directed onhow to do

them. Therefore, Madam Chairperson; Tagree with
accept whatever

all the previous speakers who
should be deleted, and nothing new be added.
Thank you Madam Chairpersof-

TRMAN: Hon. Masika,

THE DEPUTY CHA
Hon. Kutesa said that the phras
all that is consistent with provisio

tution.

o *or any other law
ns in this Consti-

MR. MASIKA: Madam Chairpersofs it is irrel-
evant and superfluous. There isno needtoaddthat,
aconstitutionwillspeak for itsself. Thank you very

much.

much, Madam
voice totheun
in the present
and whatIam

MR. NGOBI: Thank you, V¢%Y
Chairperson. I wouldliketo addmy
easiness that has been expressed

formulation. WhatIthinkMembers,

asking the Chairman of Committee 5

though I am not a lawyer, is that tht: ;i:,s:;
formulation seems to say that, thefCommission
have been independent, except where The Const's
tution and other laws provide differently. I thinll;
that is not really the intention of this artic-le

Tl'1e iptention is that, in accordancejwith this Con-
stitution and the laws that will be made there under
The Commission will be independent in the r-’
formance of duties so prescribed. But when I;:)u
lf:ave it as it is, it gives a different meaning. AsI
listened to him trying totell us, that the Constitution
is the mother of this Commission since all powers
of the Commission derive from tﬁere, therefore
oucannotsay that, they are i ¢ ;
%jwas disturbe}:i b they areindependent -except

I think there should be some reformulation. Instead
of deleting the words you could !state that The
Commission has to abide by the prcf)visions of The
Constitution and the laws made thereunder, to do
that work. Butdo it independently;i I hope tl’lat the
lawyers will find suitable words - otherwise a lay
man’s expression of that, would be: That in the
performance ofits functions, as proyided for in The
Constitution and the laws made thereunder, The
Commissions have been independent and shall not
be subject to the directions or control or any other

rson. That is my lay man’s way, of putting it so
that we actually have both; what is intended by this
formulation and also the wishes that have been

expressed by Hon. Members. I thank you.

MR. WASSWA LULE: Thank you very much
Madam Chairperson. I concur 90 percent with
what Hon. Ngobi has said. It is unfortunate that,
what the committee intends and what they have
written are two different things. The wording here
is actually permissive of derogation. The wor(i
independent in this case is also superfluous.

A Constitution gives the guideline along which
parliament will make a law. This article as written
specifically gives Parliament, the powers to dero-

ate The Commission from independence subject
it to the control of any other authority. That is what

it does.

]t says, that we should give Parliament the powers
to make a law that can subject this Commission to
the control of say of, say, theexecutive. Some ofthe

words in here permissible, but the word independ-
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ence is not appropriate. Independence of Govern-
ment Organs is not rendered by just inserting the
word. What is normally considered is the manner
of appointment, and the controls that exist.

We should be looking at the manner of removing
the controlsthatexist; considering whetherofticers
can be willingly removed by the exccutive. Have
we given such powers in The Constitution? Then
consider also the manner of remuneration. Is the
power to determine remuneration left to a minister
who can change it upwards or downwards, at his
will depending on whether or not these people
danced to their tune? That is what independence is
about. «

It is not a mere word, that you just keep putting in
the Constitutions and then assume that it will be so.
Let us avoid being superfluous and be substantive
if we want to look at independence. We were
talking about the appointment of these Commis-
sioners and we said, to balance the influence of the
executive, let the other interested parties also be
involved in the appointment. That is how you get
a balance of power, and limit abuse by the execu-
tive. You can also balance by having Parliament
looking at these appointments, to ensure a consist-
ent checks and balances mechanism.

Back to the wording; I would object not only to the
exception which reads, ‘except as otherwise pro-
vided in this Constitution or in any other law,” but
also to the very use of the word independent, when
we have refused to insert checks and balances, to
render the independence substantive.

Madam Chairperson, I suggest that this Article be
looked at again, and the wording revised, because
what we want is this Commission not to be sub-
jected to the control of the executive. That would
ensure its independence, yet we have left that door
wide open by this construction.

I pray that, the Chairman of the Comimittee accepts
my proposed wording that: “The Commission shall
in the perform of its functions not be subject to the
direction or control of any person or authority,” and
leave it as absolutely as that. Let it be. Thank you
very much Madam Chairperson.

MR. KUTESA SAM: Madam Chairperson, the
intention of the committee was to ensure that, this
Electoral Commission is independent within the

law. That is the bottom line. We are saying that it
could be independent within the law, and not
outside the law. It should not be independent
without any guiding principles.

The bottom line is that, we are saying this Electoral
Commission is independentwithinthe law. [tisnot

just autonomous. tnot just fallen from above. but

itis hiere. [tis a creature of the law, and 1t is
independent, and its independence is guaranteed by
the law. Now. let us break it down. What is it that

we are looking for?

LT. COL. SERWANGA LWANGA: Point of
information. Thank you Madam Chair. Madam
Chairman, betore the chairman of the committee
breaks down what he is saying, the words he is
leaving out from the original draftare any other law
which is consistent with this constitution. Our
worry is, that there may be another law, which may
notnecessarily be consistent with this Constitution.
We are not saying that, the independent commis-
sion should not operate outside the law, it should
definitely operate withinthe law. But that law must
be consistent with this Constitution. I seek clarifi-
cation on this, why did the committee leave oul
these words from the original draft?

MR.KAGIMU: Pointofclarification. Thank you,
Madam Chairperson. 1 am also seeking a small
clarification following the other provisions which
were passed. We added a small phrase at the end,
that The Commission would beindependent except
that, it shall take into account, government policy
relating to so and so. Would that not equally work
for this scenario as; ‘except that the Electoral
Commission will take into account government
policy relating to direct truth.” Thank you.

MRS.MWONDHA: Thank you very much
Madam Chairperson. | am not seeking clarifica-
tion, but 1 want to react to the new formulation
proposed by Hon. Wasswa Lule. Is it okay?”

THE DEPUTY CHAIRMAN: Yah, becauscheis
going to have your view and then we proceed on
together.

MRS. MWONDHA: Madam Chairperson, | am
opposed to be the new proposal by Hon. Lule,
because it intends to leave out the words ‘subject O
the provisions of this Constitution,” and yet in the
committee, we considered other provisions of this



4491

THE CONSTITUENT ASSEMBLY

WEDNESDAY, 24TH MAY 1995

Constitution which will be very vitalin as farasthe
independence of The Commission if concerned.
Those other provisions are in the Chapter concern-

ing the legislature.

Madam Chairperson, we had inmind the provision
of article 129, Clause 7 which says: subject to the
provisions df this Constitution, Parliament shall
enact such laws as may be necessary. for enabling
effective measures 10 be taken for dealing with any
state of emergency that may be declared under this
article. So, failing to subject it t0 the provisions of
The Constitution would be dangerous, because
such provisions cannot be utilised. Thank you.

THE DEPUTY CHAIRMAN: Hon. Delegates,
just hang on. Let me ask the committee chair the
nature of the debate. Wcjustiﬁed in your rationale
on the 19th to ensure the independence of the
Electoral Commissionandthat the proposed amend-

ment, 27 was deleted. Can We have justification,
why we departed from the original 87, in the draft

perhaps that can help us? Because it seems the
delegates are now leaning towards what is in the
draft rather then what is being suggested.-

MR. KUTESA: if you look at what is contained,
in Article 87, in the Odoki Draft Constitution, the
only words that have been added are; shall be
independent. The rationale for departing from the
text was that, as a marginal notc. you are talk'ing
about the independence of The Commission, with-
out putting it into the body of the clause: So, we
thought, we were strengthening the clause by say-
ing that The Commission is 1dent. We were

indepe ‘
stepping up its independenc

e from what was origi-
nally provided for, in the Odoki Commission.

Now, what we also removed and I haveno problem
inre-inserting, arethe words which Hon- Ssef'“’a"gfa
is referring to, that: ‘any Jaw consistent .w:th this
Constitution.” The reason We removed it, 25 has
been admitted by Hon. Masika i that', they gre
superfluous since any Jawthatis notconsistent wnh
l]libCunstiluliouisnunuud voud. ch"‘lmwm/.cl‘
add them for coloring, but they really meat nothing

more in terms of interpremtion
[8) b'() bile to

Madam Chairpersotl, if pcopl\: want
" 'g view Was that the draft

the draft, the committee s ¥ of the
did not actually state the md«‘:PClndex;‘c:lt‘:t bl
Electoral Commission- The committee C ent”

on is independent

putting the words, *Commis

we were strengthening further the indépendence of
The Constitution, rather than, what was provided

for in article 87 of the draft. That was our rationale
‘ .

By way of suggestion, since we now know all that
we intend, I think it is right to say|that this is a
question of drafting. We intend that, The Commis-
sion should be independent within the law. Idonot
know whether there is anybody opp@sed to that, if
we state as a principle that we want the Electoral
Commission to be independent within the law.

MR. RWOMUSHANA: Point of procedure. Of
recent, Madam Chairperson, 1 movJ d an amend-
ment to this and I was seconded, but it looked to -

(interruption)

THE DEPUTY CHAIRMAN: Yes, with due
respect to Hon. Rwomushana, I agree, but some-
times we donotdelete for the sake of doing so. First
I, we are debating to see, wheth‘er the deletion
We are noi out of your

: are debating?

ofa
makes sense or not.
amendment. Thatis exactly what w

MR. RWOMUSHANA: But would you mind if
it was read and -

THE DEPUTY CHAIRMAN: You said that,
‘except as otherwise provided in this Constitution
orinany law.” Are you proposing deletion of these

words?

MR. RWOMUSHANA: [ have this formulation
that: ‘subject to the provision of th;is constitution,
the Electoral Commission shall -(interruption)

THE DEPUTY CHAIRMAN: Okay, youshould
have put up your hand to indicate; that, you have
another amendment. But your amendment is on
deletion, not any formulation? SB, can you say
exactly what you want to say. |

MR. RWOMUSHANA: What | want to say,
Madam Chairperson, is that; “subject to the provi-
sions of this Constitution, the Electoral Commis-
sion shall be independent in the performance of its
functions, and shall not be subject to the direction
or control of any person or authority.”

THE DEPUTY CHAIRMAN: Hon. Kuteesa,
any comment on the revised motion by Hon.

Rwomushana?
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MR. KUTESA: I have not heard it. But if he can
read it again.

MR. RWOMUSHANA.: It reads that, ‘subject to
the provisions of this Constitution, the Electoral
Commission shall be independent and in the per-
formance of its functions shall not be subject to the
direction or control of any person or authority.

MR. KUTESA: I have no quarrel with that, if it
achieves our intcntion. But, Madam Chairperson,
what will happen to any other laws that are made?

PROF. SENTEZA KAJUBI: Thank you, Madam
Chairperson. I would like to inform and remind the
House, that with regard to the Human Rights Com-
mission, we passed the following provision. Sub-
ject to this Constitution, the committee shall not in
the performance of its duties, be subject to the
direction or control of any person of authority. 1
wonder, whether it is not also sufficient with regard
to the Electoral Commission.

MR. BIDANDI SSALI: Mr. Chairman, the ques-
tion put by the Chairman of the Committee as to
what will happen to any other laws is answered by
his earlier explanation, that all laws will be made in
accordance with this Constitution.

THE DEPUTY CHAIRMAN: So, to you Hon.
Rwomushana’s Motion is not contradictory?

MR.BIDANDI SSALI: He is in order.

THE DEPUTY CHAIRMAN: Okay. I do notsee
any - ‘

MR: KAVUMA: Thank you very much Madam
Chairperson. I think Hon. Members we have to be
clear of what we are providing. If you say that,
‘subjecttothe provisions of this Constitution,” then
any other law that is going to be made as far as this
* Commission is concerned, cannot provide any-
thing that is not provided in this Constitution. We
are also saying, that this body cannot be exhaustive
enough to provide for all the circumstances that
may arise and, therefore, Parliament which is an
elected andrepresentative body of the people should
have the power to legislate, and to cover any gap
with regard to The Commission.

Otherwise, Madam Chairperson, the other alterna-
tive would be for us to leave a provision which is so

strict and then the next (first) parliament finds that
it cannot be practically enforced, which will mean
an amendment to The Constitution. I think there is
no harm in leaving room for other laws made by
Parliament, as long as that Parliament is an elected
Parliament representing the views of the people. 1
think we are trying to put a provision that is too
restrictive.

THE DEPUTY CHAIRMAN: Hon. Kavuma, on
page 13, (g); you have to perform such other
functions as may be prescribed by Parliament. Will
that not take care of that? Page 13.

MR. KAVUMA: But, [ do not think we are now
talking about creating other functions. We arc
saying this Constitution, and any other law may
find it necessary to guide the performance of the
Commission. I think that is why I see a small
problem.

We are also implying that even if Parliament dis-
covered the need to guide the performance of the
Commission it should not do it. Because we have
said, this provision shall only be looked at subject
to the provisions of The Constitution. We are
assuming, we have all the circumstances here and
the infortnation to make such a provision.

MR. MWONDHA PATRICK: Thank you,
Madam Chairperson. Unless Hon. Kavuma envis-
ages asituation whereby future Parliament will
legislate contrary to this Constitution, I do not se¢
his worry, because any future Parliament is defi-
nitely bound to legislate in accordance with this
Constitution. And we are subjecting the independ-
ence of The Cornmission to this Constitution. 1
think that perfectly covers any situation we can
envisage.

MR. KWERONDA RUHEMBA: Thank you,
Madam Chairperson. [ wish to disagree with
Rwomushana’s amendment. 1 had proposed 2
similar amendment to my friends here, and [ was
advised againstmoving it, becauseitisrigid. 1tmay
notallow future Parliamentsto make laws, thatmay
in any way affect or influence The Electoral Com-
mission. Theonly acceptable amendment which is
accommodative of every aspect that has been €X-
pressed, is if in the original article 87, in the third
line, after the words Electoral Commission W€
insert “shall be independent and shall not be sub-
ject. So that it reads: except as provided in this
Constitutionor inany other law, which is consistent
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with this Constitution, in the performance of its
hall be inde-

functions, the Electoral Commissions
pendent and shallnot be subject to the directionor
control of any person or authority. 1begtomove.

rperson. Allow me

It is seconded, Madam Chai
conded.

speak tor this Motion since it has been se

THE DEPUTY C . Okay, just hold
on. We had Hon. Rwomushana’s Motion on the

Floor, and Hon. Kweronda was trying to improve
on Rwomushana’s, or is it substantially any differ-
ent from Hon. Rwomushana’s Motion? Because
we have to ensure liability. Letus not be driven by
emotions and then tie our hands, when there is
nothing substantial or any different. So, [ propose
that in 87; if the committee 1S saying the word
independence was the only stumbling ‘olcrck,. to
show that we are subjecting this to the Constitution
and any other law. And we have provided tha't,
Parliament shall make any other laws as far as this
Constitutionisconcerned; I Jonot seeany problem.
It is what Rwomushana and Hon. Kweronda are

trying to say.

MR. KWERONDA: Madam Chairperson,.l di.f'
fer with Rwomushana in that I am only.addmg in
the original article 87 the words shall be independ-

ent and I am not making it rigid.
. Whatlam guard-
erying procedure, on

Hon. Rwomushana.
rthanatug of

THE DEPUTYC

ing against is some person 4Y
grounds that] have abandoned
We are trying to get aconscnsus rathe
war.

A: Madam Chairperson,
on shall have functions,
of it is to se&, that
elections are free and fair under the lz'iws provide
by Parliament. What we would not Irk.e to havcla. is
that, in the performance of those functions, Par n:—
ment makes a law that will derogate the independ-
ence of the Commission- It should not use ;hlS
loophole to make the Electoral CQmmlssxon ;\S,:
independent, and indecd, this article allows

kind of manoeuvre.

MR. RWOMUSHAN

the Electoral Commissi
that it will have to fulfil. Andone

. How about that
. . »
: o1 ution.
phrase “whichis consistent with drlsctogg:cept as
Because that is on the Orfgma . an other law,
provided in this Constitutton _‘3' n 3 Y

which is consistent wit

THE DEPUTY C

MR. RWOMUSHANA: Madam Chairperson, if
you say it is subject to this Constitution, then it
means all laws which are not consistent with this
Constitution canrot have force on it because they
will be null and void. |

AN HON. DELEGATE: Madam Chairperson,
myunderstanding of Hon. Rwomushana’s Amend-
ment is strictly tomake sure that inthe performance
of its functions, the Electoral Co \mission is inde-
pendent. He is not saying that Parliament will not
make any other laws regarding how this Commis-
sion should perform, but it is thq degree of inde-
pendence that must be protected. All he is after is
not to leave any room where Pmlimnent can make
laws that may appear to erode the independence of
the Electoral Commission, and I find the spirit of
this Amendment very good an useful for our
future elections and performance andconfidence of

that Commission.

Rwomushana’s Amendment sho‘:uld be supported
and 1 beg that you put the question so that it goes
through and we do something else.

|
THE DEPUTY CHAIRMAN: Hon. delegates,
let us get our language and law. You see the
problem usually is that the each lawyer interprets
his aspects differently and this leaves the non
lawyer hanging. That is why the laymen usually
strive to find the simplest Iangua‘ge possible.
\
Hon. Rwomushana is saying thajt in the perform-
ance, which refers to what one isjdoing. I am told
what to do, but not how I am gaing to do it My
husband buys themeat, the onio s and other things,
but he is not going to tell me to p in a tin of soup
or one spoon. 1 think that is the spirit in ‘the
rformance.’ [ am here in the Chair, [ am told just
pick so and so, and let them speék and that is that.
Do notvote. Thatismy performancebutlam given
the role. So language-wise, 1 do not see any

problem. }

DR. KABAYO: Thank you Madam Chairperson.
Madam Chairperson, 1 have looked at the functions
of The Commissionandin myview, themain frame
of reference in this clause is in ‘the performance of
its functions.” That is what we have to direct our

minds to. : :
[f we leave the aspect of laws being made by
parliament with respect to the functions of the

Commission, then the Commission shall be freeto
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perform its functions in any way it wants. There is
no restriction in this Constitution other than the
functions which we passed in article 86 (a), (b) and

(©).

Madam Chairperson, | believe that we need torefer
to laws being passed by Parliament so that we
restrict the way the Commission conducts its busi-
ness. If we just ieave it open, The Commission can
turn round and say we have a Constitutional right to
do what we want in the way we want to do it.
Trerefore there lought to be a reference to laws
being passed by Parliament to guide the functions
of the Commission.

Madam Chairper}'son, I support that we revert 1o the
originaltextofthe Odoki Draftarticle 87 asamended
by Hon. Kweronda Ruhemba to introduce the
aspect of independence for emphasis.

THEDEPUTY CHAIRMAN: Now first we have
todispose of Hon. Rwomushana’s motion. Solput
the question on Hon. Rwomushana’s motion.

(Question put and agreed 10).

THE DEPUTY CHAIRMAN:So put the ques-
tion on article 87 that as amended it does stand part
of The Constitution.

|
(Question put and agreed 10).

MR. SAM KUTESA: Madam Chairperson, Arti-
cle 88. Thecommittee recommends that clause one
of article 88 be amended to read as follows: “Sub-
Jjectto clauses two and three of this article, Uganda
shall be divided into as many constituencies for the
purpose of election of Members of Parliament as
Parliament may|prescribe and each constituency
shall be represented by one Member of Parlia-
ment.” ‘

MR. BATEGANYA: Thank you Madam Chair-
person. I have a problem with this clause. If wetalk
of one Member of Parliament, there is a case of
women leaders and interest groups, particularly
women leaders maybe at districts. The districtas]
know is composed of several constituencies and
that at one point in time, that lady representative is
also a representative of the various constituencies.
How do we address that one? Does it not conflict
with this statemént? I seek some clarification on
that one. Thank you very much.

MR. SAM KUTESA: Madam Chairperson, what
this means is that Parliament will say we shall have
300 Members of Parliament, 200 of them for
example, will represent counties, 50 of them will
represent districts as women and 20 of them will
represent other interest groups. So the fact that
someone has her constituency as a district, then it
means that for women, the district can only be
represented by one. That is the constituency.

Whatever constituency you draw up, whether it is
district or county, shall be represented by one
Member of Partiament. [n other words, when you
are in your county, you cannot claim to represent
the district. Equally. the woman who represents
your district, cannot cluim to represent your county
because the constituencies are different, Thisisthe
import of this provision.

THE DEPUTY CHAIRMAN: Hon. Kutesa, et
me follow up one statement, that the woman will be
in control of the district which is composed of the
constituencies. Therefore, she has a stake even in
the constituency otherwise what is a district?

MR. KUTESA: Madam Chairperson, when the
President runs and he is elected in Uganda, he is
elected by everybody but you cannot say he is also
the representative of Mawogola. He is elected by,
among others, the people of Mawogola and other
places. But lesser beings like me also represent
Mawogola. So you cannot say it is the President
who represents Mawogola. He is elected and all
these counties are under his electorate, but [ have,
also, curved out a small thing that [ represent.

Even the Chairman of the district is not necessarily
the only representative. He has councilors from
gombololas or sub-counties although the chairman
of the district we have said will be elected by
universal suffrage. Itis the same thing in respect of
awoman representative foradistrict. Shehasarole
she plays maybe for women in your county, or for
peopleinyourcounty. lamtolditis notjust women
but for people. But whatever that role, she does it
from the level of supervising the district. Thatisthe
understanding [ have Madam Chairperson.

MR. DICK NYALI: Thank you very much Madam
Chairperson. I have only one thing bothering me.
My understanding is that a constituency is an
electoral arca and in elections, only one person
wins. Now, [ wonder why the Chairman of our
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committee could not bend backwards, because I

believe it is a repetition when you say ‘and each
cqnstitucmy shall be represented by one Member
of Parliament.” It is absolutely superfluous, be-
cause you cannot have two Members in a constitu-
ency, unless weare beginning to believe that weare
not very normal. I believe this is a repetition of the

obvious.

cationis aboutwhat

MR.MUKWAYA: Myclarifi
Can the Chairman

the previous speaker has said.
clarify on special constituencies like NOTU for

That one is one constituency but in
Parliament, it is represented by more than one
Member. How are you going to address that one in
viewofwhattheprevious speakerhas said? NOTU,
UPDF and some other constituencies may be re-
ferred to as a constituency but with several Mem-
berselected. Thatis consideredone constituency in

Parliament.

instance.

am Chairperson, other
¢ elected by
like the

a few, arc not envisaged

partly because I think
ps are now part of our
native action.

MR, KUTESA: [think Mad
than women representatives who ar
prescribed constituencies, interest groups
army, workers to mentton
in this particular provision
some of these interest grov
legislature as a result of affir
Once they achieve equality with other sections of
society, then there willbenomore need for affirma-

not think that

tive action for them. Really 1 do
NOTU is covered under here. We are talking about

a geographical area here and it will be covered
somewhere else in this constitution.

to my good Friend Hon- Dick Nyai,
provision put obviously
{hat to talk of each
{ by only oné Mem-

With regard
with whom we passed this
has seen light now, and says
constituency being represente
ber of Parliament 1S super{fuous- It may appear
us on the surface but when you hear that

n representativcs for dis-
hat districts may

superfluo
we are choosing wome
tricts, there may bean imp
be represented by many

ressiont

peop]e.

even if it is just for

ere,
y changé the

any wa
fies it.

[ suggest that we [cave it th
cmphasis. It does not in
meaning, if anything it clari
ank you Madam Chair-
[ have been follow-
ather funny that

MISS NAKYANZI: Th
person. Madam Chairperson:  °
ing the debate and I have found itF
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wearetxyingtodwellonthisissuefofaslon thi

because to me, when I read this anicjle Idog ot sen
the wor.d geographical constituencyi‘ a;ld I t;:ot oht
a constxtu.ency is just an electoral area. It ouen
geographical, it may be functional or c;per:irtliz;};etl)le

In sugh acase, it may be a district debendin

election and I find no contradiction in a %von o~
repr.esenting the district with other| people epro-
senting the counties. When I look at g] * two
elections, I think they are different? electi: . t;VO
the purpose of the woman delegate, eelectircl)s' f>1f
be for the district woman which wilf} be adi ﬂl’] i
election from the election for the‘countyl e
sentatives. | see no repetition and nc; need tor;»l:\)':]

on that.

S.ec‘ondly, much as it might look that over emph

sizing one representative per cci)nstituencp p
repetlﬁtlous, I think it is importarit in that yt ”
stopping Parliament in future from| declarin lthls
maybe a constituency can be reprf;sented bg tv:l t
peqple. You never know. So that is the light o
whxf:h I was saying this, and I thought it was o
obvious and clear. 1 did not expect it to raise a lso
of dust Madam Chairperson. Thaqlk you *

MISS NANKABIRWA: Thank )’rou very much
Madam Chairperson. 1 think thi clause is in a
wrong place. When we were considering legisla-
ture under article 131, the foot note is compositio

of Parliament. I would suggest tha‘t we move ’(h'n
clause to the composition of Pm]ia#neng and thelrsl
we bring in these constituencies. Otherwise, itisin

a wrong place.

MR.. BAGENA: Thank you Madam Chairperson
1 think we are talking about representation of
people, and people are represente&i in parliament |
and they are elected through constituencies. So this
article belongs squarely here. Tha:nk you Madam

Chairperson.

THE DEPUTY CHAIRMAN: Okay, with what
has been discussed and the ampliﬁca;ion by the
chairman of the committee, ] assume members are
agreeable to the committee’s pro!vision. Okay.
thank you. We move on Hon. Kutesa. ’

MR. KUTESA: Madam Chairperson, clause two
ofarticle 88. Firstofall,Iread out what itisandthen
[ will tell you that there is a minority report. The
committee recommends thatclausé two beretained
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as itappears inthe Draft Constitution, toread: When
demarcating constituencies for the purposes of
clause one of this article, the electoral commission
shall enswure that each county has at least one
Member of Parliament except that no conistituency
shall fall within more than one county.

Now, Madam Chairperson, there was a minority
report by Hon. Amanya which sought to delete the
whole of clause two. He presented that motion
before the committee, it was defeated but he chose
to file aminority report. I suppose according to our
rules, we start with the minority report which seeks
to delete that clause. I am sorry I should not be
going that far, but that is the content of what the
committee passed. I beg to move.

THE DEPUTY CHAIRMAN: Hon. Mushegais
not around. Is the motion seconded? Yes, Hon.
Sserwanga-Lwanga is seconding the motion. So
canyoudebateonitinthe absence of Hon. Mushega?

LT. COL. SSERWANGA-LWANGA: | thank
you Madam Chairperson. Madam Chairperson, [
want to support the minority report as presented by
the committee, and one of the reasons [ have is this
problem of the county. In the first place Parliament
does not determine the county. The county is
determined by the Local Government and we have
argued that it:is Parliament which will determine
the district or the change of the boundary of the
district. |

THE DEPUTY CHAIRMAN: What is the order
about?

MR. OBUA OTOA: Point of order. Madam
Chairperson, the motion being debated has not
been moved., Is it in order for us to continue
debating it? The person who should have moved it
is Hon. Amanya Mushega.

THE DEPUTY CHAIRMAN: The Chairman
said he is the one presenting the report and it was
tabled as a minority report. So the committee
Chairman moved it.

MR. OBUA | OTOA: No, Madam Chairperson, |
remember the Committee Chairman saying dis-
tinctly that as far as he is concerned, he is moving
the majority report. He did not say he was moving

the minority report as weil.

THE DEPUTY CHAIRMAN: I heard him say-
ing that we start with the minority report. Okay, let
us hear from Hon. Kutesa. But he is reading the
report.

MR. OBUA OTOA: But it has to be moved
Madam Chairperson.

MR. SAM KUTESA: Madam Chairperson, |
have been moving the majority report but at this
stage, | have also tabled the minority as Chairman.
So I think it is in order to debate it because it is a
minority report and the rules say that a minority
report must accompany the report of the committee
and itdoces. I think Hon. Obua Otoa should not just
take advantage of Amanya’s absence to kill or
defeat the motion. 1 also will oppose but let us
debate it.

MR. OBUA OTOA: No, Madam Chairperson, [

am raising a scrious matter -

THEDEPUTY CHAIRMAN: No, no, Hon. Obua
Otoa, the motion is notcoming. If it was typed and
givento me and I am the one reading it, it would be
okay. This one is in the committee’s report. Htwas
debated in the committee, and some people had a
contrary view. So the chairman is saying that this
is what I have and it was seconded. Soldo not see
any contradiction.

MR. OBUA OTOA: No, Madam Chairperson,
what is the formulation of the minority report?

THE DEPUTY CHAIRMAN: That we delete
the whole clause. That is all.

MR. OBUA OTOA: Okay as a point of clarifica-
tion, may I now understand that from now on, the
Chairman will move all reports including minority
reports? Not just in this particular case.

MR. KUTESA: Muadam Chairperson, every e
port that was subimitted to me as a minority report
and was competently done shall accompany this
reportand I will present itand mark my words, they
must be contpetently submitted.

THE DEPUTY CHAIRMAN: Hon. Obua Oto3,
let us get one thing clear. Hon. delegates, we have
three scenarios. We have one when the Chairma?!
is presenting the report, two, we have a motign
amending the report with a motion submitted 11
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writing with people moving it and seconding it,
because that motion was already moved in the
committee. Then the third position is one of those
motions which are consequential in terms of what
has been amended. T have been adopting all those
aspects. Soldonot see why weare tryingto be very
rigid as to refuse the chairman of the committee to
present his report. 1 regard it as part of his report

anyway. Letus clear that one first.

MRS MASIKO: Thank you very much Madam
Chairperson. Madam Chairperson | would like to

THE DEPUTY CHAIRMAN: No, no, I want
ontributing on this aspect

those people who are ¢
have it discussed or not.

whether we are right t0

hairpersom, I think it

MRS. MASIKO: Madam C
sed, because it has

is right that we have it discus
already been tabled asa minority report. If there is

nobody else tomove it, I could move. Therefore I
beg to move that the clause be deleted.

ANHON.MEMBER: Point of procedure. Madam

Chairperson, I rise on 2 point of procedure. We
have just passed clause one saying, subject to
clauses two and three of this article, Uganda shall

be divided into as many constituencies for the
purpose of election of Members of Parliament as
Parliament may prescribe and each constituency
shall be represented by 0n€ Memberof Parliament.
Having passed that one, in reference to clause two,
is it in order that we go by then deleting clause two

again?

MR. SAM KUTESA: | cannot offer advice on
that. Maybe the legal and drafting committee can.
Because I do not know whether, if oné is passed
subjecttothe provisionsofclause rwoandthreeand

then you delete two, you h
amend theotherone apprOPriately'
two and if there is anew two, it may
referred to in the one you have passed YO
have a new two numbered
be irelevant to the contents of one.

as a new fwo

THEDEPUTY CHAI 1. Kutesa,
if that was the case, W deferred
number one and the minority
started from number threc bee

it that means you arc starting hackwards:

article a:cg%S-A:tI tl;lought we, debate article by
rding to the rules of proced
sideration stage. Pr ure of con-

THE DEPUTY CHAIRMAN Yes, but when
you are synchronizing the logic of your presenta.
tion and you knock itout yoursel&f. Yes, because b !
the way you presented it, you kndcked i,t out. So wy
have nothing to debate. Ithas alr%:ady been r;gfemg
to and we have already passed it.

MR. KUTESA: So if Madam Chai

rule that we cannot delete it, so L)Cehiztl.1 erom, you

THE DEPUTY CHAIRMAN! Let us hear from
the lawyers. Mr. Kakyama Mayanja.

MR. ABU MAYANJA: Madam Chairperson

when we say subject to clause t\fwo which we have’
not reached, now when we reach clausetwo and we
decide to remove it, it will just remain a matter of
the technical committee to tidy up the drafting so
that if there is no clause two, then there will be no
subjecting this. But we cannot say when we have

proceeding -

THE DEPUTY CHAIRMAN: Hon. Mayanja,
look at three, subject to Clause 2 of this article, the
boundaries of a constituency shall be such tha'; the
qumber of inhabitants in the constituency is as
nearly as possible equal to the population quota.
Now you are removing two. Once you remove two
and three isreferring to two, that means more or less

removing article 88.

MR. ABU MAYANJA: And suppose that is the
case, what is the problem there?

THE DEPUTY CHAIRMAN: The problem is,
do you think that the content of three is referring to
the population quota? Because that is a different
issue. You mean it should be swept away even
when you are discussing two which is on bounda-
ries and then you are combining it with the inhab-

jtants?

_ ABU MAYANJA: Madam Chairperson, if
there is no two, then clause three will be (a)
appropriately numbered and (b) it will be appropri-
ately worded so that it is not subjected to a clause
which does not exist. Butin my submission, we
cannot, debar this committee; from discussing
whether clause two should be repealed or not, just

MR
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because there is a clause following or preceding to
which it has been tagged

MRS EGUNYU: Thank you Madam Chairper-
son. Madam Chairperson, I believe that the minor-
ity report to delete clause two is possible because
you have not put a question on article 88. We had
just debated one clause of the article, but not the
entire article and you had not put a question on
article 88 as an entire article. So in that case, I
believe that it will be competent for the movers of
the minority report to move their amendment to
delete clause two because no question has been put
on article 88. Thank you Madam Chairperson.

MR.NDEGE: ﬁhmk you Madam Chairperson. |
think the position of the X-Attorney General is
correct, in that even if we debated the minority
report, it would not have any material consequence
on article one of 88 or three of 88. So, since it does
not, I suggest that without wasting time, we debate
the minority report, most likely defeat it and then
we gotothe majority reportand proceed. I think we
are wasting a lot of time Madam Chairperson.
Thank you.

THE DEPUTY CHAIRMAN: Okay, Hon.
Masiko volunteered to move the question to the
satisfaction of Hon. Obua Otoa. Hon. Masiko, are
you a member of that committee?

HON. MEMBERS: No.

THE DEPUTY CHAIRMAN: Then you cannot
move that motion. Hon. Masiko, if you are not a
Member of the commuittee, you cannot provide the
minority report. |

MAJ. GEN. TINYEFUZA: Thank you Madam
Chairperson. Ma'}dam Chairperson, [ will do the
needful to satisfy Hon. Obua Otoa. I am a Member
ofthatcommittee althoughIdonotthink thatis very
necessary.

Madam Chairperson, when you look at our rules, [
take it that once a report is laid on the Table, it
becomes a property of this House and therefore the
chairman does actually present all the reports as
they were concluded in that committee be they
majority or minority because they are no longer
property of individual movers or dissenters. under
this rule, I would like to read it for the benefit of the
Members, It states that: Amendments to articles of

the Draft Constitution recomunended in the report
of a select commuttee, may be moved at the appro-
priate time by the chairperson orbyamemberofthe
commuttee. This, therefore, does not make incom-
petent the chairman of'this committee to move the
minority report under our rules.

However, I will volunteer, not so much that |
support this minority report but I am a Member of
committee five and [ do move the minority report.
Thank you Madam Chairperson. Maybe in my
moving the minority report I should try to be more
elaborate.

Madam Chairperson, [ was in this committee and
think the woery of the Hon. movers who wanted this
minority report debated was on entrenching the
idea of a county in the Constitution and I think the
inconsistency was, if you introduce the quota sys-
tem in determining the clectoral area, then why do
you bog it down with a constituency in terms of
county? Are those two not contradictory? Are they
necessary? This is the whole problem.

Must we entrench county as an idea in The Consti-
tution, or is it safer to use population quota? I did
not, myself, subscribe toentrenching the county but
I thought for purposes of clarity, it is better than
twisting around the population. That is why I did
not support the minority report, but I think it is
better for this House to be given an opportunity to
determine on what criteria the constituency should
be based on. Thank you Madam Chairperson.

MR. CHEBET MAIKUT: Thank you very much
Madam Chairperson.  would like to very strongly
oppose the minority report as moved by Hon.
Tinyefuza, although in my view [ believe it is not
fitting for him to have moved this minority report
because as a representative of the NRA I do not
believe it is the wish of the NRA that a county
should not be entrenched in The Constitution as &
basic constituency. Nevertheless, 1 would like to
say, that the question of not entrenching the con-
stituency in the Constitution in my view s an
attempt to go to what every delegate has been de-
crying all along that there were some attempts in
some other commissions in the past to rig elections
by gerrymandering the demarcation of constituen-
cies.

MRS EGUNYU: Pointofinformation. Thank you
Madam Chairperson. 1 thank Hon. Chebet for
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allowing me to give him this information. Asyou
are addressing your argument, [ want you to con-
sider also that the said clause which we seek to
dclgte is providing that when demarcating constitu-
encies, the Electoral Commission shall ensure that
cach county hasat leastone Memberof Parliament.
That means that the county now becomes the basis

of demarcating a constituency.

Remember alsothat districts, accordingto whatthe
Assembly passed in the local government chapter,
can demarcate constituencies. S0 you have a
situation where districts can demarcate counties
and that means that districts may also gerrymander
by creating more counties with the hope of getting
f!lorc Parliamentarians to represent them; bearing
in mind thatthe counties arc goingto be the basis for

demarcating constituencies. Thank you.

KUT: Thank you Hon.
{ information. Inmy

his provision will

MR. CHEBET MAI
Egunyu Fiona for giving tha
view, there is no way that t
contradict with the provision passed under the
provisions of the local govemmcnt, hecause when
we say the districts have the power t0 demarcate
some counties, | think the overall authority is
subjected to Parliament.

I remember we passed a provision under local
government that any administrative unit like coun-
tiesoreven adistrictora sub-district for that matter
are going to be subject tO parliament. SO this
particular provision here does not in any way
contradict with the provisions of local govern-
ment. So in my view, it will be good enough to
provide a Constitutional guarantee that the demar-
cation of constituencies should be a matter which
should be borne in mind when the Electoral Cor-

mission is carrying out this important task.

saint ol information.
ing this information
some other respon-

MR. BIDANDI SSALE !
Madam Chairperson, [ am giv

taking the benefit of my role in
sibilities. Tt is not true thata district can demarcate

acounty. Presently, it isthe Minister thatean decide
on whether an area should be 2 county Of {lot
although it could be recommended by the district.
The district can demarcate parish without refer-
ence and demarcate a subcounty onap

Minister. Currently, therearcso manyT
countiesto be demarcated, lying intheo
Minister of Local Government. This should have
already been done by the Minister and gazetted

legally. But] am aware of the Mi J i

if he did that legally then ﬂmemhfvlgusltgrbimgm
of saying, oh! this is rigging and wantin a:;‘)“tcry
fnore Members of Parliament. Ijam g'v' m
mfonnation so that when Members arzl dmbgat?:s
this they should know that as of now, the 1\:’ e
has a legal power to declare an aréa ; count;nm

Fn other words, a county as we understand it toda

is not static, because any time, dny area can bz
gazetted asa county according to the law. Now, I
fio not think this is the concept we want to ;:ntm:’ :

in the Constitution that regardless of what 'Ch
which if the whim of the Minister was such thsm
gazetted then automatically, thatgthis must ;Iehe
basis for representation in Parliament. Whil .
are debating, this should be taken into accou:t.we

1\th QHEBET MAIKUT: I think Hon. Bidandi
§sah in a way has helped to clarify some of th

issues th:ft [ was raising that the lquestion of the
demarcating of counties isnota suLject thatis onle
handled by the district but it is also/subject to so !
other authorities as he has rightly bomted out, nS]::
inmy view, | have a problem. Supposing we have
a regime that is not complaoentrfﬁf(? the people’

wishes and aspirations, don’t you? think that;;h S
can use this provision to entrench a system that w?l};
allow the Electoral Commission toF demarcate con

stituencies based on certain criterié that will fit tha;
particular systemora particular candidate that they

will wish to support?

In my view, these are the kind of c!ries which were
pointed out when some of the delegates were
contributing to the general debate, They charged
that in the 1980 elections, there was some kind of
attempt to rig the demarcation of constituencies to
favour certain candidates. Sol think that ifwe have
this kind of provision in the constitution, then it will
become difficult for the govemmént of the day to
play about in the process of demarcating the con-

stituencies.

I believethatthere isneed to provide foraminimum
kind of position on which consti?tuencics can be
demarcated by the Electoral Comm ission. The fact
that the NRC, the Present Parliament, handled the
CA Statute very well isnot, inmy view,a guarantee
that future Parliaments can have the same wisdom
to handle any other legislation to demarcate or
when providing for demarcation of constituencies.
With this submission, I strongly oppose thatminor-
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ity report position and urge Hon. Members to
maintain the position put forward by the commit-

tee. Thank you very much.

THE DEPUTY CHAIRMAN: Hon. Delegates,
this seems to be an issue to which many Members
would wish to contribute, but we have passed lunch
time. Before I announce the adjournment, how-
ever, | propose} that we adjourn until tomorrow at
9.30 a.m, because I have got to go and see a doctor
and my Chairman is not around. So, 1 should be
excused. We adjourn until tomorrow, and I think
we have really persisted. This has never happened,
but I do not feel well.

Hon. Delegateé, Hon. Byanyimawants tomake this
announcement that there will be a World-Net dia-
logue of women and girls’ access to education
today, Wednesday, May 24, at 2.30 p.m. at the
United StatesInformation Service Mackinnon Road
21, Nakasero. All are welcome. Thank you. We
adjourn until tomorrow but please, let us come at
9.00 o’clock.

(The Assembly rose and adjourned until 25th May,
1995 at 9.00a.m.)



