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THE CONSTITUIENT ASSEMBLY

Tuesday 6th September 1994,

The Assembly met ar 830 a.m. in the
Internarional Conference Centre, Kampala

PRAYERS

(The Chairman. Hon. James Wapakhabulo, in
the Chair. )

The Assembly was called 10 order
COMMUNICATION FROM THE CHAIR

THE CHAIRMAN: Hon. Delegates. again we
must apologise for the delav n starting but it anses
from the fact that the committee sat until very late.
and thev had to prepare the report and also the drafts
for us to consider this afternoon. [ would. therefore.
suggest that we proceed to the business and handle
the drafts as proposed by the Legal and Drafting
Commuttee.

Prof. Kanyeihamba: Thank vou. Mr Chairman. |
would like. with vour permussion. to gtve two brief
reports on the work so far done by the Legal and
Drafting Commuttee. The first short one relates to
the work done on articles 54 to 39 Yesterday. Mr

Chairman. the Legal and Drafting Commuttec met
with delegates seeking to move vanous amendments
to article 54 to 59 There were altogether over 80
amendments. The commuttee slashed out these with
the Movers explaining what the commuttee thinks
should be included in the constitution particularly
with regard to detailed Clauses. Movers of similar
amendments were encouraged to merge the amend-
ments and sponsor them jowtly — As result. Mr

Chairman. several Movers agreed to sponsoramend-
ments jointly. while others withdrew those that were
already covered by the draft. As before. where the
delegates. and I think we had one who misisted thathe
would move his amendment. the commuttee did not
interfere with the right of the delegates to do so. As
a result. Mr. Charrman. the commuttee produced 9
proposed amendments to be considered by the As-
semblv. These amendments are being put on the
Order Paper and relate to articles. 34 to 59 These
are i addition to three amendments to be Moved on
article 33 up on consideration which was referred to
the committee by the Assembly The commuttes
further recommends that we should defer articles
57(3) and 39 (3). pending final deciston on a new
article to replace article 51 sub-clause (2)

Now. Mr. Chairman, to the second report. it will be
recalled that the Assembly referred to the comnuttee
the amendment proposed by honourables Wasswa
Lule and Kirenga. concerming persons arrested.
restricted or detamed, a night for therr fanulics or next
of kin. lawvers and doctors to be informed and to
have access to the person detained: and also the nght
of the detainee to independent medical treatment.
This proposal was to be considered also 1n relation
to clause (1) of article 53, and the question, what
detailed the exceptions were to be in the constitution
with requirements of article 53(1). that no person
shall be deprived of lus or her personal liberty. After
thorough discussion. it was agreed that amendments
be moved as follows:

(a) That Clause (1) of article 53. be replaced with a
new article which mcorporates the exception con-
tained inarticle 19 ofthe 1962 Uganda Constitution.

(b) That an amendment be moved inserting a new
clause after clause (3) stating the nght of a restncted
or detamned person at his or her request to have his or
her next of kin. lawver and a personal doctor 1n-
formed: and for these persons to be given access to
the detained person and for the detaied person to
have nght of access to private medical treatment at
tus or her own cost.

(c) For an amendment to be moved to replace the
existing article 53 (5), with a new clause entitling a
person deprived of liberty not to be affected by the.
law of limitation of actions duning the period when he
or she 1s depnived of liberty. and also dunng any
period when he or she 1s unable to bring procecdings
or compensation against the wrong doer as the result
of the pnivileged status or positior: of the wrong doer.

Mr. Chairman. delegates will notice that some of
these amendments are obviously going to put extra
clauses onthe present draft. but it was decided by the
Legal and Drafting Commuttee with Movers of the
amendments. that it is preferable, parucularlv on the
chapter on human nghts and the fundamental
freedoms. that we should not leave anv stone un-
turned. It 1s verv. verv important that we should be
precise and more detatled than just leave things ina
vague manner. It 1s for this principle that I beg to
Move. Mr. Chairman. | thank vou. Sir.

THE CHAIRMAN: | thank the Chairman of the
Legal and Drafting Commuttee and members of s



[The Chairman]

comniittee for the work they have done to sunplify
the matters i relation to the amendment of the
various articles. 1 propose that we go on to consider
the recommendatons. but before 1 do that. can 1 get
clarification from the chaiman and his conumnittee
whether the three (3) amendments they reconunend
on 53 are exhaustive, or the other proposed amend-
ments which appear on the ongmal document. we
have, will continue?

PROF.KANYEIHAMBA; Thank vou. Mr. Chaur-
man. As far as article 53 is concerned. having
discussed with various Movers of the amendments.
we believe that what the Movers are going to do will
be exhaustve on that article. And. Mr. Chairman.
vou will recall that this 1s an 1ssuc which had been
ihoroug,lﬂy discussed by the Assembly in general
terms. So. our view is that 1t is exhaustive Sir.

MR. KUTESA: Thank you. Mr. Chairman. In the
previous report that we got from the Legal and
Drafting Committee. there was a proposed amend-
ment on 53 (7) regarding the nght of habeas corpus.
1 do not see thus one wicluded here un dus new report.
And there was a fundamental, in my opuuor. pro-
posed amendment by Hon. Dick Odur which 1
personally feel was a strong and reasonable amend-
ment. but I do not see itappearing here. So. whenthe
chairman szys. this new report is exhausuve. [ donot
know whether that 1s covered. Thank vou. Mr

Charman.

PROF.KANYEIHAMBA: Thank you. Mr. Chaur-
man. Certainly the amendments to Clause 53(7).
were considered and approved particularly in rela-
tion to the deletion of the words “'kxcepr und the
following. "1 belicve that the compilers of my report
may have inadvertently left that out. But that was
approved. Mr. Chairman.

THE CHAIRMAN: What about the one trving to
nsert in another clause relaung to trial withun 6
nonths which appears on page 3 under 13, of the
original report by Hon. Omara Atubo.

PROF. KANYEIHAMBA: Mr Chaimauatwill
be recalled that. that 1s one of the amendiments which
had been approved. previously. as a subject for
disgussion. and 1 believe that. atour last meeting,. tdus
was left undiscussed. But the commutiee had already
discussed this with Movers so that it can be debated

here i the present sessI0IL Sir.
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THE CHAIRMAN: So. we have got the three (3)
amendients that have come out of vour vesterday's
meetng plus the two (2) namely by Hon. Omara
Atubo and then one by Hon. Odur as leader of a
consoruum of Movers

PROF. KANYEIHAMBA: Yes Sir.

THE CHAIRMAN: With that clanfication. now
we come 1o amendments which have been discussed
between Movers and the Legal and Drafting Com-
muttee and which were extensively discussed here.
except that we referred them to the commuttee with
regardto 33 arucleclause (1). The question then was
whether we should accept the amendment to detail
the arcumstances under wiuch liberty may be de-
prived ormay be curtailed and the recommendation
from the comuruttee 15 that we should accept to
amend article 33(1) by settinig out - L thunk 1t has been
distributed. Theamendment detals a b c.d.e.fgand
h. as being circumstances under which personal
liberty can be curtailed. Now. { do not think really
we should emibattle ourselves i further discussion
onthese matters. Jwould iketo ask that the question
be now moved so that | propose 1t and put it to vote.

AN HON. DELEGATE: Mr. Chaimman. 1 fully
supportall these amendments. but [ would be happy
ifthe chairman of the Legal and Drafting Commuttee.
Hon. Kanyethamba could throw more light on the
amendments dealing with the medical treatment
ncluded as a request and cost of that excess to
pnivate medical treatment?

THE CHAIRMAN: Hon. Member. we have not
come to that,

AN HON. DELEGATE: I thought we were ap-
proving the whole report.

THE CHAIRMAN: No. Unless that is the wish of
the House which will make 1t easier.

MR. MULENGA: Thank vou. Mr. Chairman. |
wish to call attenuon to a typing error - Mr. Chaur-
man. as Hoa Delegates would come to the second
page paragraph ¥. instead of paragraphs (a) to (j) it
should be (a) 1 (g) - that 1s () nstead of ()

THE CHAIRMAN: It is on page (2) of the draft
amcndmcm as proposed fromthe Legal and Drafting
Comnuttee. this 1s the draft thar mcorporates the
proposed amendment by Hon. Joseph Mulenga.
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Hon. Maliro and Hon. Kakungulu. You remember
that there were these proposals on the Floor and they
have been incorporated into this particular one after
a lengthy debate as to which to choose and which one
to leave.

MR. KUTESA: Thank vou. Mr Chairman. when
| go through these proposed amendments. it scems to
me that. thev answer half the question. The question
that was before us here was. in what circumstances
someone can be arrested: but the other part which1s
more importantis who candosounder thelaw. Who
can arrest under the law? That part of the question
does not seem to be addressed at all by all these
proposed amendments. The worny of the House was
that. stage agencies other than the pehee or other than
authorised people do carnv out these arrests and 1t
seems to me that this question 1s not beiny addressed
bv anv of these proposed amendments.  They do
indeed address the question of the circumstances
under which these arrests can take place but thev do
not address the issue of who should be authonsed to
arrest. There was an argument on the nght of a
citizen to arrest and in certam instances where these
1s war. prisoners of war can be arrested and what
have vou. But. unless | am making a mustake. |
thought the question was too fold.

MR. MULENGA: Pomt of clanfication  Mr
Chaimman. what Hon. kutesa s talkmg about was
discussed at length vesterday under an amendment
proposed by Hon. Omara Atubo  He had suggested
that we insert a clause to state expheitly that. no
person shall be arrested except by someone author-
ised bvlaw. Butthatwas rejected and the House was
contented with the first which savs that. no person
shall be deprived of personal hiberty exceept as may
be authonsed by law. And “authornised by law’™
includes authonzing who shall doit. Mr. Chairman.
this amendment is followtng that approved text.
Thank vou. Mr. Chairman.

Mr. Chairman. | beg to move that article 33 clause
(1). be amended by (I would prefer. Mr. Chairman.
to sav bv adding instead of deleting) adding to clause
(1) the following, after the expression "authonsed
by law " In any of the following cases. Mr
Chairman. - shall [ read 1t all”

THE CHAIRMAN: | think Members have the
text?

MR. MULENGA: Perhaps. what | should state.
Mr Chairman. 1s that. we add the paragraph (a) up

to (h) as shown in the text. and the explanation as it
was given vesterday, was that, this part 1s intended
to indicate in what circumstances the Parliament
may pass a law restnicting the hberty of the indi-
vidual. Mr. Chairman. the Movers have opted touse
the text or the wording thai was usced n the two
previous constitutions 1962 and 1967, but we have
omutted certaun paragraphs m the 1967 constitution
which permitted Parliament to pass a law such asthe
Detention Act. and a law that would enable the state
to exile someone or restrict someone as to where he
may ltve in the country. Those two circumstances
we feel are not desirable in the present day. or in the
state of Uganda - the new state that Uganda wants to
achieve.

Lasth. Mr Chairman. in paragraph (h). we are
trving toanswer the point ratsed by Hon. Kakungulu,
vesterday. when he said or raised the question as to
the possibility of some circumstances requinng re-
stncting or interfering with the hiberty of the ndi-
vidual which 1s not covered by those listed in (a) up
to(g). Andsoth)reads, inanvorher circumstances
similar to any of the cases specified in paragraph
fa) 1o (g) of this clause” Mr. Chairman. | beg to
move.

THE CHAIRMAN: [ presume that this matter 1s
sceonded  Now 1 will propose the question that
article 53 clause {1y be amended by adding the word

“specified ” inthe Motionby Hon. Joseph Mulenga.
(Question pur and agreed 10. 4

The next amendment 1s on article 33 by nserung a
new article 4. This Motion 1s sponsored by Hon.
Mathias Ngobi. Hon. Serwanga Lwanga. Hon, E
Kirenga. Hon. Wasswa Lule and Hon. . Mahnga.
Now | take 1t that by order of arrangement Hon.
Ngobi s going to present. Heis not there but | can see
Hon. Serwanga - okay the next of kin

LT.COL.SERWANGA LWANGA: Mr_Charr-
man. I thank vou. Ithink I mav not present it because
I am opposed to the whole thing [ think let Hon
Malinga or Hon. Kirenga present it.

THE CHAIRMAN: Are vou withdrawing vour
sponsorship?

LT. COL. SERWANGA LWANGA: Accord-
mgly. I think 1 have got strong views. I did not want
it to be there at all. so I am withdrawing my
sponsorship -
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MR. KIRENGA: Mr Chairman, [ beg to move that
we insert a new clause after clause (3) of article 53
to be named clause (4) and to read as follows - in fact
in (a) there should be a comma after the word
personnel appearing in the second line thereof. So.
the next of kin of that person. shall. at the request of
that person, etc. be informed as soon as possible of
the restriction or detention. So the rest is as appears
in the text whicheverybody has. Mr. Chairman this
amendment covers the pomts raised yesterday by
some Hon. Members. I beg to move that. that
amendment be part of the Draft Consutution.

THE CHAIRMAN: Okav. that 1s seconded. no
doubt. Now the proposition is that. we msert a new
clause (4) in article 53 to read as set out n the
amending sheets and the report of the Legal and
Drafting Commuttee to provide that the next of kin of
the person shall at the request of that person be
nformed as soon as possible of the restrnicuion or
detention. The next of kin. lawyer and personal
Doctor of that person be allowed reasonable access
to that person. and that, that person shall be allowed
access to medical treatment. This matter was re-
discussed at great length and it attracted consensus.
[t was the wording which was worrving some people.
1 think we have received a consensus that has come
through. We should not begin opening a debate at
great length on this one really.

DR. NAKYANZI: Thank you. Mr. Chainnan
Although. I am one of those people who raised my
uneasiness yesterday with the article. [ think my
problem has not been solved by the new amendment.
First of all. when you look at clause (a). being
informed as soon as practicable. it can easily be
abused. What is practicable? I think it does not solve
the problem of being abused by whoever is in charge.
practicable can be a year. can be a month or can be
afewdays. Secondly. theother problemisthat. | find
the whole thing too lengthy. So. I would really ask
may be the Legal and Drafting Commuttee. whether
there no possibility of maintaining the context in a
shorter way. Thank you.

THE CHAIRMAN: That would be difficult

AN HON. DELEGATE: Mr. Chairrman. [ am
concerned that one of our would be co-sponsors
Hgn. Serwanga Lwanga. has at the last nunute
withdrawn his sponsorship and indoing so. indicated
that he expressed strong views of objection to what
was being proposed. I suspect that his views may be

closer to nune. Tentirely agree with the spint of the
amendment like all the other Members, but my
concern has been as to the appropnateness of includ-
ing all these within the constitution. Mr. Chairman.
I am getting concerned that because of our history
which s a hustory of abuse by government, abuse of
authonty.that now Members feel that we should use
the constitunion todo evervthing w our power to linut
that abuse. | think that may make this constitution
simply too long and m the end restrictive to the
legislatve arm of government that will be doing
business subsequently. There are. I am aware. Mr

Chatman. already laws relating to the treatment of
offenders and suspects. | believe that in subsequent
Parliaments. there will be reasonable people - people
who have suflered at the hands of govermument. like
there are in this House. 1 donot see, Mr. Chairman,
therefore. the need to bring all these concerns of
possible abuses by government withun the body of
the constitution. Mr. Chairman, my clarification ts
whether my fears may be the fears of Hon. Serwanga
in withdrawing his sponsorship; not that there is any
opposition to the spint or the content of the amend-
ment but the appropriateness of its inclusion in the
constrtution. | thank vou, Mr. Chairman.

LT. COL. SERWANGA LWANGA: | thank
vou. Mr. Chairman. Mr. Chairman. | properly and
ably put my views on this issue in the commuttee.
However. | think 1t was the minonty in that commut-
tee. and the thing came back again, and here we are.
But again 10 put mv views to the plenary. Mr.
Chairman. thus law which we are trying to doas Hon.
Besigye has clearly stated. it even appears like an
chustlaw. 1t assumes alot of things. 1t assumes that
the Wanainchi of Uganda. the peasants have got
telephone. thev have got radios. TVs. etc. That the
state knows where evervbody stavs so that in case of
somebody commutiing a cnme thev will just press the
buttons and they will see that Serwanga Lwanga 1s
on Nakasero Road Plot No.5 or Plot No.2 - which is
not the case with our society. We are legislating for
a peasant society. and now we are trving to put a law
applicable 10 a modermized society - we shall take
tunetoreach there. Thatis why | was saving that thus
thng should not be here, 1t should be 1 a subsiduuy
law made by Parliament. The spirit in which it is
brought n1s okay but 1 do not thunk 1t should be i
the constitution. When vou come to the pracucabil-
ty of thus law. 1t will be very difficult even for the
police. because the police will be busytrvingtoarrest
other thieves and other crinunals. but there vou are
pressunsing the police that vou must inform the
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crimunal’s relatives. And we are thinking may be
Members seated here since they will be the victims
of this law. thatis why thev are trving to put itin. But
if vou are going to legislate for cninunals. vou must
actually legislate for them properly. Mr. Chatrman.
this business of the police informmg the relatives.
may even jeorpadise investigations.

Secondly. Mr. Chairman. on the 1ssue of medical
treatment. the medical treatment must be in Uganda.
Suppose somebody savs it 15 his nght to have
medical treatment. and he prefers to go outside
Uganda and then he does not tumn up”  So. Mr
Chatrman. with those few reservations. | agree that
the spnt i which this Motion s bronght here s
good. but 1t should not be n the constitution ot
Uganda. | thank vou. Mr Chairman

MR. OMARA ATUBO: Thank vou. Mr. Chair-
man. Mr. Chairman. [ whollv support this proposed
amendment as it clearly goes a long wav to protect
our fundamental freedoms and nghts.  But. Mr

Chairman. | am concerned with the use of the word
i 4 (a) as soon as practicable” Mr. Chairman. |
would like to draw to the attention of thus House
article 71 which deals with detention and restriction
under the state of emergency  Under article 71 Mr

Chaimman. there are verv clear provisions dealing
with similar situations because the restriction and
detention we are talking of in 33 (4) are proposed
under a normal situation. But under article 71. we
are dealing with restriction and detention under a
state of emergency. Even under a state of emer-
gency. Mr. Chairman, if vou look at 71(a). you are
allowed within 24 hours to be informed of the
rcasons of vour restriction or detention. But more
importantly and relevant to this amendment 1s the
fact that the spouse or other available next of kin of
the person restricted or detained. shall be informed of
the detention or restriction within 72 hours So. Mr

Charrman. if under the state of emergency which to
me IS more cven serous. ldelCn[lOll and restnction
under a state of emergency a person can have all this
right within 72 hours. but under restriction in normal
situation. we are using vague and somehow mean-
ingless words which we are leaving to the court to
define ‘as soon as pracricable  Mr. Charman. |
think this docs not o a long way to enrich our
provisions on the question of human rights. So. |
think the words “as soon as practicable must some-
how be limited to the definition of specific ime Le..
24 or 72 hours or something like that. Mr. Chairman.
otherwise. 1 am in general agreement with the pro-
posed amendment.

THE CHAIRMAN: But Hon. Omara Atubo. vou
must agree that vou are anticipating debate on the
other articles: we cannot use them to argue the case
tor the ones before.

MR.OMARA ATUBO: Mr. Chairman. I amonly
using itas an analogy. And to justifv whv I think that
using the words next of kin. that person shall be
mformed as soon as practicable.  What 1s the
meaning of that?

MR. BIDANDI SSALI: Mr Chaiman, firstofall
1would like to disagree with Hon. Besigye and Hon.
Serwanga Lwanga on the grounds that the argu-
ments thes have bronght forward arcthe very arpn-
ments that were brought forward during the substan-
tive debate on this. In the end the consensus went
with the spint which thev agree with, and we sent 1t
to the commuttee to put the drafis in the proper form,
Definitelv in the consensus there 1s alway's aminonty

just like 1t happened in the commuttee that he was in

the minonitv.  But that should not entitle that small
minority  to re-open the debate agamn when the
consensus of exception was already agreed on

As regards the question of being practicable or
practicability. I. Mr. Chairman. tend to agree with
Hon. Omara Atubo and request the Mover to add

justone word: *"as reasonably practicable. ™" [ would

like to add that because as a lavman | assume that.
the courtsoflaw canpassa verdict on the reasonability
of the penod just like we provided it somewhere else.
So. if we add the words “"reasonably practicable™ |
think 1t takes care of the fact that the courts of law can
sayv this 1s reasonable. this is not reasonable. Other-
wise. ] would like to support the amendmient. Thank
vou

MR. CHEBET MAIKUT: Mr Chairman, 1
stronglv support those amendments, and | onlv wish
to express some disappointments about the remarks
made by Hon. Serwanga Lwanga and Hon. Besigye.
Now. my contention 1s that, n this dvnamue society
now. and in this civilized world. we should not be
concerned nor we should not be talking about re-
stricting the access to medical care. and the access to
information. Because, Mr. Chairman. 1f you look at
so many countries now. the right to information 15
one of the vital privileges that should be accorded to
societv and more so. to somebody who has been
restricted. suspected or arrested orso. Tome. | raise
to support this amendment. and sav that as to the
worrv of some Members who sav that it 1s not
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possible for government to inform the next of kin or
the relatives of the affected person. 1 wish only to
borrow a leaf from the works of the Uganda Red
Cross. the Red Cross Movement i this country In
the Red Cross Movement we have got a department
dealing with tracing. where if prisoners or somebody
is put injail or detaned. and government has notbeen
able to inform hus or her relauves. the Red Cross
Movement has been doing some work of tracug and
carrving information to members of the affected
familv. So. to me. [ would like to say that all those
whohave been detamned or arrested. should have that
privilege. Government should be obliged to send
mformaton. So. in summary. 1 wish to say that.
our world of civilization. Uganda should not be
singled out as a country that denues information to be
passed toaffected relative. [support the amendment
as moved.

PROF. NABUDERE: Mr. Chairman. | support
the Motion. 1 just want to follow up the concern of
the other Hon. Members who are concerned about
"as soon as practicable” and suggest a concrete
period. Since the penod requirad under a state of
emergency 1s 72 hours. [ would like to amend (a) to
read as follows: “the next ofkin " - in fact | should

have preferred the wording “spouse or the nexr of

kin " In fact it should be the spouse to be informed
first. If there is no spouse then the next of kin can be
wnformed.  The spouse or the next of kin of that
person shall. at the request of that person. be n-
formed withun 36 hours of the restriction or deten-
tion. Mr. Chairman. I sav 36 hours because it s half
of the period provided for under emergency regula-
nons. and | think 36 1s adequate.

MR. KATUREEBE: Thank vou. Mr Chairman
We did consider this question of having a tune limit
on a matter like this. Members should look at
someone being arrested or detained in kampala. and
he lives in Kampala and hus famulv may be reached
within 36 hours ortwodays. Suppose someone trom
Otuke county who works in Bundibugyvo. comnuts
an offence and 1s arrested i Bundibugvo - we are
looking at the practicability inthys countrv we live i,
the country we are making a constitution for. a
constitution that will come into forth mav be m
Januare or December: the pracucabilite of saving
vou must mnform tus fanuly Otuke county widun
two Or three davs. Thatis the basis whv we thougnt.
tize word practicable takes care ofhow soonyou mas
even g2t 1o know the whereabouts of that man's
familv  You mav send a message through the police

to the village RC but by the tune you trace the man’s
farnily or next of kin. seven days will have elapsed
and vou will have violated the constitution. | hope
Membersreally see that we are making a constitution
for a country we live n now. and the practicability of
having such time lunits. Thank vou. Mr. Chairman.
tApplanse)

THE CHAIRMAN: | think 1 should put the ques-
uon on this one because the explananon has been
given. T know there are coneerns but we cannot cover
all our concerns.  Let us put the question.  The
questionis that. anew clause (4) be inserted in artcle
33 i the terms set out 1n the report of the Legal and
Drafting Comnuttec.

tQuestion put and agreed 10.)

THE CHAIRMAN: There 1s a further amendment
to replace clause (3) of article 33 as set out mn the
report of the Legal and Drafting Commuttee. The
sponsors are Hon. Kirenga and Hon. Moses Al |
will call up on Hon. Kirenga to present thus amend-
ment

MR. KIRENGA: Thank vou very much.
Mr Chainman. The mamn change in this amendment
as presented by the comnutiee is about the law of
lmutauon. Under our law. thatis Act No. 20 of 69
muscellaneous posiion. if we were to sue the govern-
ment for long detention. wrongful detention or any
other wrong doue to vou. vou have to give 60 davs
notice 1o the government.

LT. COL. KHZA BESIGYE: Mr Chaima, |
take 1t that the amendment proposed on 63 (4) by
Hon. Omara Atwbo still stands. that 15 the case
Would 1t be n order 1o move to 3 betore we -
tlnterrupiion)

THE CHAIRMAN: In fact. | was comng - 1 did
not want to interrupt Hon. Kirenga. | wanted him to
fimsh then | apologize because there is alrcadv a
proposal on article 4 which i1s now 1 thunk article 5 -
because we have just passed 4 which displaces thus
one. And does Hon. Omara Atubo witend to push
with the redrafting of 47 If vou refer to the origmal
report. not the one of today but the one which was
betore us. Hon larenga vou haye (0 want untld we
fimsh tus one Then vou can come m with the
amendment of § wiuch 1s actually now 6 Hon.
Omiara Atubo 1t vou proposed an amendment to
clausc (5) could vou present it «f vou still insist.



THESDAY. 6 TH SEPTMBER 19094

MR. OMARA ATUBO: Mr Chaimman. arc vou
going to allow the Legal and the Drafting Commut-
tee. as weagreed. togive the background onhiow they
arrived at the compromuse” Because there were so
many proposals on that. but if thev donothave. [ can
proceed.

DR. KANYEIHAMBA: Thank vou. Mr Chaur-
man the Deputy Chairman who chatred our com-
muttee when this amendment was passed 1s unfortu-
natelv 1s not here. He has gone for abunal. Never-
theless. 1 can give a general background to thus
particular amendment.

MR. KATUREEBE: Thank vou. Mr Charrman,
The concern here was that. people get arrested. the
trial takes so long and at the end of 1t the case 1s
withdrawn and they go - there s nosemedy to them
So. the idea was to try and put a time-hnmut as to how
long someone mav spend in detention pending tnal.
and within what period of tme the trial should be
brought to an end. We decided that this comes here
tor debate because ot divided opion, espeaialls - on

(b).

THE CHAIRMAN: Inother words. wedonothave
a particular report other than an impasse within the
Legal and Drafting Commuttee.  Hon Delegates.
Hon. Omara Atubo is moving a Motion. the Legal
and Drafting Commuttee. reached a deadlock. and
thought that this is a proper case for the plenary to
pronounce itself on. In all fainess. let us first hear
the Mover and if it 1s seconded. then we shall have a
debate on the floor - a brief debate then we proceed
to the other amendmieits.

MR, OMARA ATUBO: Mr Charman. the pro-
posed amendment 15 i fight of the phrase within
reasonable tme. Mr Charrman. Clause (4) article
53 Savs that where a person arrested. restricted or
detamed under clause (3 of this article 1s not tried
within a reasonable tme then it goes on. Mr
Chairman. as Hon. Katureebe has correctiv pointed
out. there are two proposed amendments to this. The
first one 1s dealing with a bail situation - how long
somebody can stay i prison. Whatis that reasenable
time limut”  But the second one which was more
controverstal than the first one 1s really deatng with
the upper linut of trial - how long can somebods keep
on gomg to court. and he s tld tus bad s extended.
the police file 1s nussinyg. and sv and so on That
me 1s the one Hon. Katurcebe 1s refernng to. My
proposed amendment seeks to bring to this House to
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deaide whether to leave that vague word “withi the
rcasonable time” or hecause of the experienct we
have gone through to define what that reasonable
nme would be. And what 1 attempted to do. and
many others did. was to put a limit during which
period a person arrested should be tried and not
simply within a reasonable time

We tned 1o look at the interest of the society and the
mterest of the individual for exanmiple. In (). which
I think we are debating now. it reads as follow

where the personis not tried within 66 monihs. that
person shall he released either immediarely or up
on reasonable ime on such reasonable conditions
necessan' to ensure the appearance of that person
arthe inal” Mr. Chairman. under vanous regunes
i this country and under vanous condstions. laws
have been made by Parliaunent or by Decrecs re-
stncting the right of people to be released when they
are impnisoned. Atone ime it was [ think within one
vear-apersoncannotbereleased Asofnow. certain
cases triable by the hugh Courts 1.¢ murder. treason
and so on. one cannot be released on bail betore
something hke 480 davs  We have left this a grev
arca though fundamental what we call within a
rcasonable time. to be plaved about by regimes
commng at various times and then at uses cither
Parliament or court to define what that reasonable
tme would be. So. I'think it 1s now necessary at this
stage when we are making a fundamental law from
which all other laws flow to sav that. 1t 1s not upon
cach regime to come and sayv that a reasonable time
18 these few months. these somany vears. Butat the
same time weare takmg care of the interest of society
by saying that. if vou are not tried within 6 months
or vou are not bewng acquutted or vou are not beng
discharged but simply courts releasing vou and at
that stage the conditions can still be imposed by court
to ensure that the person tums up tor tnal. | am
arcathy concerned. Mr. Chairman. that o leave that
clause within a reasonable ime. undefined. vague.
and to cach Parhament and to evers regune to come
out with what n 1ts own mund 1t thinks 1t should be.
1s not  the nterest of freedom and human nghts.
Mr. Chairman. { beg to move.

MR. MAYANJA NKANGI: Mr. Chaiman. |
stronglv support the Motion. We must not leave the
fortunes of people arrested - afier all this countn s
laws assumes a person 1o be mmocent untl proved
othenwise - 1o therr captors. Lknow ot a case mvself
wn wlhich [ was engaged. about ten vears ago. in High

Court Someone had been arrested on suspicion of
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murder. and after 16 months 1n prison there was 1o
evidenceand theman was discharged. Nowhow can
we leave the courts or anvone at all. to define that this
sort of liberty or this time is reasonable. In fact. |
think we should really trv and define the time dunng
which a trial should take place. If there 1s no good
reason for the court to go beyond that period then. of
course. it can be stated to be quite clear. Because we
know in this countrv it 1s possible those capturing
peopletokeep them thereand give all sortof excuses.
That is why I am supporting Hon. Omara Atubo's
Motion.

AN HON. DELEGATE: Pount of clanfication.
sir. | am seeking clanfication either from the Chaur
or from the Mover. We have two paragraphs as part
of the same Motion. {a) and (b). but the two para-
graphs represent different ideas. Are we debating
them together. or we are now debating on (a). and
then when we finish itwe get to (b)? Because the two
represent different Motions.

THE CHAIRMAN:Could vou indicate how they
are representing different Motions

ANHON.DELEGATE: In(a)Sir. youaretalking
of someone who has been arrested and has not been
tned. and vou are saving he must be tried within 6
months or else he be released on such conditions that
will enable um toappear fortrial. In(b) thetnal may
have started but vou are saying 1t must be completed
within 18 months and if it is not completed withun 18
months. then that person must be discharged. and he
will never be re-arrested on the same facts. And
discharge. acquittal and trial are very different things.
Sir

THE CHAIRMAN: Yes. that one is known to

Lawvers but are they in the altemative or are they
accumulative? Let us ask the Mover

MR. OMARA ATUBO: Mr. Chairman. [ thunk |
was cleared n reception of my remarks [ said the
two are related but we can safelv first debate one.
pass it and then move to the other one. Because we
could even amend. we could amend the amendments
related. People nught think we proposed 6 months.
or 18 months are on the lower or on the higher side
or they mav.allow the first amendment of 6 months.
but they could still safelv reject the (b) one because
(b)is c;)nccmmg Article 53 and very correctly put.
the upper limit when trial has started. But (b) is
dealing with when the trial should start and if it 18 not
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started. the man should be released on badd wath the
necessary conditions as the court mav decide. Sothe
two are connected but they are separate. Mr. Chair-
man. lhadalready grvenmy subnussion basically on
(a) and not on (b). ‘

THE CHAIRMAN: | dunk tic problem arses
from the draftng.  (b) 15 purporting to make a
reference to (a) because it 1s ~where the irial of a
person under paragrapi (a) and (a) is not in fact
providing for the tnal (a) is saving that “‘where a
trial has not started ar the close of six months then

Vou send the person home with or withow condi-

fions " So. the purported reference to (a) [ think is
musconceived m (b)  Therefore. | was saving that
there is need to svnchromse the two. In other words.
vOu are saying. vou arTest someone. start trving him
within six months or else vou send hum home. The
other one 1s saving even if vou have started but vou
have not finushed within such a ume regardless as
when. (and vou must have started anvway before six
months) then vou stop everything and discharge the
person

MR. KUTESA (Mawogola County): 1 wanted.
Mr. Chainnan. to find out from the Mover of the
Motion - vou the Chair having ponted to hun with
respect to the poor drafting of this amendment -
whether he would consider withdrawing thus amend-
ment and just amend the statement called ~ reason-
able time " in the former paragraph (4) now (5) and
call 1t six months so that we could move on more
expeditiously

THE CHAIRMAN: Hon. Omara atubo what do
vou sav lo that”

MR. OMARA ATUBO: Mr. Chairman. ! am
agreeable. thank vou.

THE CHAIRMAN: The Motion had been moved
and the position now 1s this. that we take what is (4).
that the Motion as moved by Hon. Omara Atubo be
dropped and instead the present clause (4) or (5
acrually. be amended by mserting for the words

withind reasonable nme  with the words * ‘within

sixmonths I we carry that then we debate. Is that
correct”?

MR. OMARA ATUBO: Yes. 1t is correct.

THE CHAIRMAN: Now. let ug put that to the
vote.

(Question put and agreed 10.)
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THE CHAIRMAN:Now what wehave here is that
a Motion on the Floor. in other words. the amend-
ment having been carned. we now vote onarticle (5)
so that we replace the words ~reasonable nme
with “six months. ™

MR. DAVID MWAKA {Nwoya county): | would
like to support this amendment. Mr Chairman.
because it is important to be specific in all matters in
this Constitution. | think this 1s simular to any
amendment that we have just passed where we
decided “as soon as practicable” to just go. But. of
course. the voice of the majontv must prevail. |
would liketo sav. Mr. Chairman. that in this particu-
lar one. we have got to be specific and | support this
amendment of six months instead of leaving 1t vague
asitis here. Because we have seen. Mr. Chairman.
that in this country we have had a number of people
who at one time or another found themselves under
detention. restricted for manv. manv vears. Wehave
some examples of people here who were detaned for
more than five years without appeanng incourt. We
would like this to be a thing of the past. We would
now like to be verv clear inour new constitution. We
have had nasty experiences in this country. may be
all of us assembled here at one time or another may
find ourselves in that University College. Luzira. if
we do not come up with a clear time period. we mught
find ourselves iconvenuenced.  So.l strongly sup-
port this amendment. Mr. Charrman.

DR.HIGIROSEMAJEGE (L wemiyagacounty):
Thank vou. Mr. Chairman. 1 support thus amend-
ment verv stronglv. Reasons have been given but |
want to add another one. The govemment and the
arresting authority should also be made accountable
to Ugandans. Thev should know that when vou are
arrested. vou are still innocent until 1t1s proved that
vou are not and thev should not simply arrest and
forget vou. Mr. Chainman. there are cases where a
person is arrested by those who are so close 10 the
arresting authonties and thev only want (o harass
vou and once vou get into jail vou are totally
forgotten until mne. ten or eleven months when the
arresting authonity will tell the courts of law that vou
have no case to answer Mr Chairman. this has
occurred to many people and 1t 1s a very Snous
matter that an innocent productive Ugandan should
bearrested. put somewhere where he1s nothung atall.
he 1s just a mere number and nobody 1s accountable.
So. Mr. Charrman. thus 15 important that we give 2
limuted tume so that those who arrest know that this
person cannot be there indefinutely to the whims of

those who want himto be away. So, Mr. Chairman,
I support this amendment.

MR.NSUBUGA NSAMBU (Makindye Division
West): Mr. Chairman, thank you very much.
Expenence has shown that this matter has tumed
into a business whereby a person who 1s competing
with somebody else, alleges a capital offence against
him. with a view of keeping him away from society
and he rots there. We have these defilement cases.
Sometime these cases are very difficult to prove and
vou find somebody kept in prison for so long and the
case 1s not heard; he comes out when everything he
was domg 1s disrupted.  So while | agree with the
changes. with the reducton of the penod. 1 stll
maintain that the period of six months 1s too much.
It should have been Y0 days and normally draftsmen
refer to days rather than months. So. this will also
enable the police to work hard to see that people are
not kept in prison for so long. The present period of
16 months is really termible. If he is not completely
released then he can be considered to be released on
bail so that he can continue to report. So. you find.
Mr. Charrman, that the period of six months is really
too much - 1t1s halfa year. It should be Y0 days only.
and | am moving an amendment to that effect.

MR. WANDERA (Bukooli South): Thank you.
Mr. Chairman. [ am seeking clanfication from the
Mover. Where a situationanses, a person is arrested.
he 1s taken to court today then the prosecutor says he
1s not ready to prosecute him and will be ready to
prosecute lum within two months. Would | get
clanification onthis: would this citizen. therefore. not
fail to use this provision here to obtain bail immedi-
ately at that ime rather than waiting for six months?
My understanding of this whole thing 1s. in fact. that
it restncts the provisions to bail when vou gotocourt.
What we are doing here now in my opinion is really
torestnct it tomake it appear that vou cannot get bail
until after six months. | seck clanfication, Sir.

MR. OWINY DOLLO {Agago County): Thank
vou. Mr. Chairman. Mr. Chairman. | notice two
different tvpes of releases as provided for in Cnmunal
Procedure and lumped up here and. as a matter of
fact. the proposed amendment by Hon. Omara
Atubo comphicates the matter. There 1s release on
bail which is normally given either conditionally or
unconditonally. Thenthereis discharge. I think this
1s what Hon. Omara Atubo was after - discharge
because the state 1s not proceeding. 1 think Hon.
Omara Atubo 1s saving if within s1x months nothing
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is happening then an accused person should be
discharged and that discharge cannot be on any
condition. It can only be without prejudice to the
state reinstating the charge as opposed to the 1§
months period where that release would be final -
(Interjection)-. No. lts only to mention for the
purpose of distinguishing. Mr. Chairman. | would
propose that in order to avoid this complication and
ambiguity. there will be need for the Legal and
Drafting Committee to look at clause 5 again and
may be. divide it up so that there is clear provision for
release on bail and then a clear provision for dis-
charge because nothing has happened in six months’
period otherwise we will run into a lot of problems.

THE CHAIRMAN: | will hear from lawvers first
on these matters because they involve - (Interrup-
rion) No. the concept is okay. I think may be one of
the lawyers could educate the House on the meanings
behind the words “release. discharge. acquit. ete.

so that when we are discussing these provisions we
know that the language we are talking about. 1t 1s not
just that these words are loose. they have techuucal
meaning and | would rather ask Hon. George Masika
who must have got mixed up with these things for a

long time to tell us.

MR. GEORGE MASIKA (Mbale Municipal-
ity): Thank vou. Mr. Chairman. Itisapity that Hon

Omara Atubo threw away the amendment he had
moved because it had separated the two situations
where (a) the intention is to release a person on bail
automatically when no proceedings are coming be-
fore the court and (b} was intended to discharge a
person who has not been trnied after a long penod of
detention. So. these are the two srtuations. One for
bail: two for actual discharge. releasing the person
because vou cannot trv him withina reasonable une

Now. we have gone back to a situation where we are
handling a draft combinung the two and mergl_x

giving the opportunity of an arrested person being
released after a reasonable ime. That does not sphit
the two situations of bail or of being completely and
freely discharged never to come back again to court

So. if the Hon. Delegates would like to split it. we
mav have to either refer it to the Legal and Drafting
Coﬁumtwc 10 see the two sttuations if we desire soor
g0 back 1o Hon Omara Atubo's division and make
a provision one-for bail and an(‘)ther for actual
discharge. That 1s my view. Mr. Charrman.

MR. MULENGA (Democratic Party): Mr.Chaur-
man. | agree with Hon. Masika but | wish to add that

ur fact thereas a thurd siuation. Clause (3)as wehave
passed 1t. 1t provides for someone being arrested and
bemng detained without bemng released. So. when we
come to clause 4 tt savs ~"Where a person arrested,
restricted or detained under clause (3) of this
arncle 1s not ined . Thus one jumps the other
stage of iy nor released ™ because when vou take
hunto courtand he 1s charged under clause (3). there
1s no menuon here that he ought to be released or he
has a right to bail. or that he can apply for bail. It
is dealing with the only situation where he has been
detamned for six months whereas the wording as 1t is
now could be read to cover both. reasonable time.
meaning he 1s released earlv or released because the
state has delaved. So lam inclined. Mr. Chairman.
1o suggest that 1o be clear the three situations ought
to be catered for. Bail on apphcation using the
discretion of the courtimmediately on being charged.
But where the court has not granted bail you give a
period withun whuch 1t mav reconsider.  Here six
months 1s being suggested. then vou provide the third
stage where the prosecution or the state has failed
completely or has neglected t proseeute and vou say
n those circumstances the fellow should be dis-
charged until the state makes up its nund or is
capable of prosceuting. So. there is the nutial stage
where m simple cases the Constitution should en-
courage bail beng granted as the main thing. But
where in the discretion of the court or for fear that the
man may not answer or because the prosecution
fears he may interfere with the investigations. the
courtisobliged to remand hum., then reasonable time.
like six months suggested should be safe withun
which all those fears should be overcome,

Then. the thurd stage where the state 1s failing to
prosecute S0 it mav well be. Mr. Chaimman.
worthwhile to agam refer this to the Legal and
Drafting Comnutiee to restructure.

THE CHAIRMAN: Thank vou. In fact. | am
personally surpnised that the whole of article 53 does
not talk about the right to bail as a separate nght in
protecting the individual. In the Constitutions that |
have read from tume to time there is a provision for
the nght to bail at all tmes unless vou sct out
restrictions because of the nature of the cnme. But
1015 not brought out here and what | fear 1s that
someone could arguce that it was deliberate when n
factit may have been an oversight m the preparation
of that section.
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MISS KALIKWANI (Women Delegate -
Kamuli): Thank you, Mr. Chairman. 1 think the
problem with this new article (5) is that some of these
words are lacking but 1 was just sharng with a
neighbour saying that they are actually implied in
this article because I have read it very carefullv and
compared it to Hon. Omara Atubo’s recommended
amendments. Now. I find that these words are all
.implied because without prejudice to any further
proceedings that may be brought against hum. I think
we are releasing that person but he will be brought
backto court. 1understand that he has been released
but. may be. somehow on bail and then later on he
says “‘including in particular conditions reasonably
necessary to ensure that. that person or that he
appears ata later date. The bail is implied. So. what
I want to recommend is that may be our Legal and
Drafting Commuttee looks at this clause again and
makes sure that these words are there nstead of these
vague phrases and clauses.

CAPT. BABU (Kampala Central Division): Mr.
Chairman, 1 propose that we have a caucus of
lawyers and then they go and discuss this and come
back and brief us because we are now being left and
itis not fair really. Because this has been turned into
Law Developmcnt Centreanditisa legal laboratory.

THE CHAIRMAN: | do not thunk we should go
that far, The Chairman deliberately steered the
debate and it has helped because | think we do agree
that the provision. even in the present draft. is
inadequate particularly on the question of bail and
such other things. We cannot do it here. So. 1 would
like to suggest that we refer this back to the Legal and
Drafting Comnuttee and then we handle the other
two amendments and wait to hear from the Commut-

tee.

MR. RUZINDANA (Ruhama County): Mr. Chair-
man. | wanted to seek clanfication about this six
months with reference to the current law giving 240
days for small crimes and 480 for capital crimes.
Now. does this s1x months replace both of those and
if it does: should we not still make a distinction
between capital offencesand the munor oncs andthen
we snpulatc a smaller. a shorter ume for smaller
crimes and may be lmut that six months to capital
offences? 1 would like to be clarified on whether these
six months replace both penods and if 1t does
whether we do not need to give two penods for
smaller offences and for capital offences. Thank
vou. Mr. Chairman..

tody.

THE CHAIRMAN: If the amendment to be
carned provides for six months. the six months
would be the upper limut and Parliament can pass
laws but not exceeding six but they can, for smaller
offences. send the person home within three months.
Thev would not be conflicting with the constitution
but could be subject to the upper limit and if the
constitution comes into force, of course, then those
provisions that are inconsistent with it in relation to
those matters would automatically fall. But that does
not prevent Parliament drawing a distinction in
terms of the nature of the cnme and then using the six
months as the upper limit for the serious ones and
then bringing down the smaller ones to some other
penod which would be less than six months. In other
words, it would have the effect of mocking those
particular provisions. I would like to suggest at this
Juncture that we refer this to the Legal and Drafting
Commuttee. As you can see really there is not much
to discuss. Can I suggest that people who have got
concemn can go and discuss this with the Legal and
Drafting Commuittee so that all these can be dis-
cussed and brought back ina new formulation taking
into account the night to bail and such other nghts
which seem not to be covered here.

Now. | will call on Hon. Kirenga to move the
amendment on what has now become (6).

MR. KIRENGA (Mityana North): The new Ar-
ucle 6 was onginally Article 5 and it provided for a
victim of wrongful arrest and false imprisonment to
be given compensation after his release from cus-
Now. we are saying that his nght to claim
compensation for wrongful arrest and false impns-
onment should not be affected by the penod he is m
detention for the purpose of the law of limitation. We
are also providing for a situation of Hon. Moses Ali
where somebody whodetams another 1s untouchable
so that he cannot be sued for false impnsonment or
wrongful arrest or any other wrong because of that
status. So. we think of a situation where that preju-
diced status ceases upon the change of government
or change of circumstance then the victim should be
able to sue when he 1s no longer fearing. He should
be able to sue that person so that he is not even
affected by that peniod when that umbrella of privi-
leged status was protecting hum. Under the present
law. that s the law of imitation of action against the
government and the parastatals and local govemn-
ments the period of limitation is one vear from the
date when the cause of action anses. That is to say.
if someone for instance 1s arrested and put in pnison,
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he must sue within a year from the date when he was
imprisoned and then before suing he must have given
60 days notice to the government. So. he must give
60 days notice. After the expiration of 60 davs then
he must file an action. So. you can find a situation
like I witnessed when the Hon. Rubaale who was a
Minister of Public Service was arrested dunng
Obote I regime. When he came back. 1t was almost
after two years and it was said that. that period which
was outside the one year was not covered. so he could
not get damages for that period when he was unable
to sue because he was time barred. Now. we are
saving that in this amendment that me should be
reckoned from the time of release from custody. get
with a statute called the Stawte of Limutation.

{Interruption)

MR. KAWANGA: Get with a Statute of Limita-
tion which is passed by Parliament. The very Statute
he is talking about which is called the One Year
Limitation is also a statute which was created by
Parliament. If it is causing any injusuce the best
solution is to goand amend that statute in Parliament
when Parliament sees it fit. There is no reason why
we should clog our constitution with a thing which
can be handled much better in Parliament rather than
here. 1 oppose the amendment.

MR. WANENDEYA: Thank vou verv much. Mr
Chairman. Mr. Chairman, much as 1 agree with
Hon. Kawanga. there is need to get thus part of the
amendment intoour constitution. Mr. Chairman. the
constitution when it is finally published it should be
translated into a number of languages so that our
people would know what is in the consttution. On
the other hand, thev won't open other subsidiary
laws which are not part of the constitution because
we have got to get campaign to get the constitution
taught to our people far and wide. The only part
which I have which | disagree with 1s not to have
included what I would call intmudation. Mr. Chaur-
man. even if some people would say we should not
get inumidation wnto our constitution but under
article 286 we can include intimidation. Mr. Chair-
man. there are a number of Ugandans who left this
countryofours because thev had been intimudated by
govemnment operatives and. therefore. if it 1s defined
and included in article 286 Mr.Chairman. we should

support this amendment.

THE CHAIRMAN: Hon. Member we are debax-
ing this one here: we are not yet on that other Article.
Can you confine your remarks to this one

MR. WANENDEYA: Mr. Chairman, what I am
saying 1s that this clause should be included and 1 will

be bringing an amendment to what 1s already on the
Floor [ thank vou. Mr. Chairman.

MR. MASALUMUSENE (Manjia county): Mr.
Chairman. we are making a constitution which
should be practical and which should take into
account the practical realities of our country. Now.
Mr. Chairman. if we do not put a limtation to some
of these cases agawmst the government or the institu-
tions then we are gomng to have a case. a situation
where people will come up with old cases that thev
were allegediv detaned thurty vears ago. twenny
vears ago and so torth. So. we are goug to have a
situation where we shall have so many cases. endless
cases agamnst the government and given the poor
background of our country. I am sure such a law will
serve no purpose.

Sceondly. Mr Chaurmaun, the Mover of this Moton.
~(Interjecnon)- sorry. Hon. Kirenga has completely
nusled this House as far as the Limutation Act is
concermnedespecially when he specifically talks about
detention. He said that a person detained will not
therefore have ime to sue the government because he
has spent most of the ame in detention. Mr. Chair-
man. the Limutation Act is very clear and it clearly
states that the time to limitation starts to run when
sonicone has been released from detention. So. 1t
does not start to run when he 1s still in detention.
Therefore. he has musled the House as far as the
limitation penod 1s concemed with cases of people
who are under detention. Therefore. Mr. Chaimman.
1jown the others in strongly opposing this amendment
as being fnvolous and uncalled for. Thank you. Mr.
Chairman.

THE CHAIRMAN: | think the word “frivolous
15 a bt strong but anvway. Hon. Ssebaana Kizto.

MR. SSEBAANA KIZITO (Makindye East):
Thank vou very much. Mr. Chairman 1 am secking
clanfication because | am getting confused as to
what to put in the constitution and as to what to put
¢lsewhere outside this constitution. Because many
lawvers have beenarguing that this provisionhas got
its home - 1ts proper home should not be in the
constitution but it should be somewhere else. But at
the same tume we have been passing a lot of clauses
here which are more particular than general. For
example we did pass sometime ago a clause talking
about 48 hours rather than 72 and I am sure m this
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particular article 33 a lot of clause 1n here should be
specifically mentioned i the law somewhere passed
bv Parliament and not in the constitution. Therefore.
I would like to seek vour indulgence. as to where the
constitution starts and normal parliamentary work
starts. Thank vou. Mr. Chairman

THE CHAIRMAN: Okav. I think that 1s unportant
but it is not a lesson that we can embark on now . |
think what we shall do is as we go along expertence
will reveal itselfin vanous fields. Hon. Kitariko. and
then we should. I think. begin prenouncing ourselves

on this.

MR.KITARIKO (Democratic Party): Thank vou.
Mr Chairman. | hear. to mv disappomntment. of
lawvers and Members of Parhament saving this 1s in
our Statute books. It is catered for there but we all
know that Parliaments in this country have been
accomplices to the dictatorship and there are obnox-
jous laws n our statute books which should have
been removed by parhament. So. when s parhament
moving to remove those laws? So. tagree with Hon

Kirenga that if the Law of Limitation has not been
amended for a long time. it should be amended and
I think. be 1n the constitution Thank vou. Mr.
Chairman.

MR. KIRENGA: Thank vou venn much. Mr
Chairman. | wish to clanfi to Members that what |
am talking about is the Law of Lumtation of actions
agawnst the government. That s Act No.20 of 1969
I have been personally dealing wath this Act for so
many vears. more than thurty vears. Mr. Chairman.
It was passed in 1969 tolimut actions brought agamnst
the government -(Inrerruprion)

THE CHAIRMAN: But vou doagree that (6) as1t
IS. 18 be_vdnd Just the government”

MR. KIRENGA: Well. of course those untouch-
able were the words of Hon. Moses Ali. 1 accommo-
dated him but mv main contention. Mr Chairman. 1
with the government  That Act savs that the time
starts runnung from the time the cause of actionanses
and the cause of action anses i the case of false
tmpnsonment from the ume when vou are impns-
oned not from the tme when vou are released Tam
surpnised that a magstrate. Hon Musene. does not
know this The Act s very clear. I have dealt with
mav cases and | have dealt with a case where
somebods . that 15 Hon. Rubaale - that case came
before the courts -(/nrerruption)

THE CHAIRMAN: But Hon. Kawerealso sayshe
got compensation.

MR. KIRENGA.: | think that was ex-gratia.

THE CHAIRMAN: Was it ex-gratia. Hon.
Kawere?

MR. KAWERE: It was not ex-gratia.

MR. KIRENGA: Mr Chairman. usuallv when
vou are setthing cases 1t can be taken into account
because of compassion. Otherwise. the law 1s veny
clear It savs that the time starts to run from the time
when the cause of action anses. And then there was
another point brought again bv Hon. Musene that if
thus amendment 1s passed. people who were detained
thirty vears ago will be able to bring actions. That
cannot be the case because what | am saying is that
the time of one vear should start running from the
ume when vou are released. So. if that one vear
elapses. then vou are time barred. So. if somebody
was released thirty vears ago the time 15 already
passed but if he was released vesterday he should
start counting from vesterday the one vear peniod.
That is what | am saving. I donot want people tolose
their claims because of being detained unnecessanly
-(Interjecrion)- The law of course does not operate
retrospectively. | am rermunded.

Another thing. Mr. Charrman. which I wantto say 1s
that although there are some statutes goverming
Limutauon. this should be subject to the constitution.
We are making the fundamental law of the land. so
if we limut hmutation in thus statute then the statute
will have to be changed because that extent will be
unconstitutional It will have to be changed because
that extent will be unconstitutional. so that the time
of hmutation runs - that shows disability - so that
detention is regarded as disability for the purposes of
the lawn

That 1s all. Mr. Chairman, [ beg to move:

THE CHAIRMAN: Hon. Moses All vou want to
add somethung particularly new agamn?

BRIG. MOSES ALI: Thank vou. Mr. Chairman.
I co-sponsored the amendment. My idea was
speaifically to deter those people who found
themselves in the position of power that thev had no
recourse tousc of that power: touseitas thev wanted.
And expenence has shown that inevery government.
nandout. thatthevareabove the law: the government
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in which they live in does not touch them unal that
government goes. Many people have suffered in
their hands. If we put this article in place. definitely.
those people will have to think twice. 1tis adeterrent.
The lawyers among us. of whom [ am proud. should
help us who are not lawyers to understand and take
aproper decision but not to take advantage of people
who are not lawvers and confuse them with -
((Interruption)

THE CHAIRMAN: No, please do not impute
improper motives to the interventions by varous

Members who happen to be lawvers.

BRIG. MOSES ALIL: Sorry. Mr. Chairman. |
know you are a lawyer but -(Inzerrupnon)

THE CHAIRMAN: | am not practicing law here.
1 am chainng a meeting,

BRIG. MOSES ALI: Okay. Mr. Chairman. [ do
not like to enter into a dialogue with vou but what |
am sincerely saying is that we would need some
guidance from our brothers. Many of us are not
aware of existing laws but through expenence each
person or the people of Uganda have gone through
governments since Independence.  So. whatever
articles or clauses that are being proposed here are
with the intention of curbing some of the excesses
that have already taken place so that in future those
similar people should not abuse the power that they
are entrusted with.  So. Mr. Chairman. 1 think
definitely ] am not going to say that those people who
are opposing ths article are the promoters of those
excesses but 1 am saving that we should notunderrate
this amendment. It is verv important. it will save
many Ugandans from hands of some few who are
abusing the law. those whom [ called vesterday the
-untouchable”. They are there. vou can not do
anything. Their mentors will also begin to fear them.
so thev grow homs untl the government goes.
Thereby. people are maumed. Some people begin to
lose their jobs and many things. Mr. Chairman. have
happened. So. 1 call upon my Colleagues to
understand and agree with thuis amendment. Thank

you.

THE CHAIRMAN: Hon. Delegates. we have got
an amendment on the Floor essentially it s that
clause (6) previously clause (3) should be deleted.
which read that A person who i unlawiily
arrested. restricied or detained by anv other person
orauthority shall be entitled 1o compensanon trom

that other person orauthority whether itis the Stare
or an agency of the State or other person or
authoriry. " That thus be deleted and in 1ts stead be
wserted the expanded provision as you see it in the
report of the Legal and Drafting Commuttee. But in
anutshell to provide that the time of limitation does
not applv to the cause of action available to the
person detauned untl after he has been released and
that 1t should run agamst not only the institutions
cnumerated there but people who Hon. Moses Ali
refers loas ™ untouchable™ although the word 1s not
specifically applied in the constitution. Now. after
these clarifications and observations we have reached
astage when we should pronounce ourselves on this.
In other words the choice 1s between leaving the
provision as 1t s or lifting 1t out and nserung the one
that appears m the report of the Legal and Drafling
Comnuttee  So. now | put the question.

(Question put and negatived.)

THE CHAIRMAN:Hon. Delegates. there is
another. If vou go back to the original report there is
another amendment p'roposcd to Article (7) and this
is by Hon. Odur. Hon Musekura. Hon. Ellv
Karuhanga and Hon. wasswa Lule. 1 presume Hon.

Odur 1s gong to read the amendment. 1t is an
amendment to clause (7) of 33,

MR. ODUR (Dokolo County): Mr. Chairman. |
beg leave of vou to move an amendment to article 33
clause (8) (1t was clause 7 before) on page 20 as
follows: Delete the following words “excepr in the
case of a state of emergency as provided by this

-constitutton” The new clause (8) should now read

asfollows: *The right ivan order ot habeas COFPUS.
that is. the right 10 an order reqUIFING a PersOn 10
he broughi before a judge or court 10 investigate the
lawtulness of restraining or the derennon of a
person shall be 1nviolable. and shall not be
suspended. Mr Chairman. | beg to move.

THE CHAIRMAN: Is that seconded and am

debate” can see the fate s already determumed. Now
let me put the question.

(Question pu and agreed 10)

THE CHAIRMAN:Hon Delegates. we would
have completed Arucle 33 but for the fact that we

. have reterred to the Legal and Drafting conunttee

the new clause (3) and that they come to us after they

are readv. | presume tomorrow  mav be the
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Chairman could tell us whether they are mecting
today. The Chairman of the Legal and Drafting
Commuttee

PROF.KANYEIHAMBA: Mr Chairman. I think
we should report on Thursday mormung,

THE CHAIRMAN: You sec. we would have
wanted to fiush that article tomorrow then go
logicalls  Don't vou thunk vou can have a short
meeting”’

PROF.KANYEIHAMBA: Okay. Mr. Chairman.
With vour persuasion may | call upon the members
of the Legal and Drafting Comnuttee to meet
immediately after hereand. Sir. we propose including
those lawvers who have got verv strong views about
this. who can come and assist us on this matter. |
suggest. '

MR. KARUHANGA: Especially. the Attomes
General.

THE CHAIRMAN: The Charrman of Legal and
Drafting Commuttee did report that the commuttee
has camed out work on Articles 34 to 39. And so
when we resume tomorrow and if the Commuttee has
completed 1its work on the reference we have just
made. then we shall wind up on article 33 and then
proceed on the amendment as will be made available
to us by the Legal and Drafting Commuttee.

MR. KARUHANGA: Mr Chairman. 1 do not
want to contradict mv chairman but there 1s a
problem which I would rather we reported on
Thursday onthisissue. [know fully well the urgency
of the matter but the reasons behind thus are as
follows: One. the government. i fact the Attorney
General has already presented some amendments to
NRC about bail. wanting to abolish some aspects of
bail. We would have wanted a presentation and an
nput from his office in our Commuttee.  Secondly.
Mr Chairman. there has been a Commussion of
Inquin looking nto this vers aspect and 1t has
published 1ts report and ‘the findings of that
Comnussion are alreadv available. also with the
Attomev General. on this verv specific subject. It
would have been good for us also to have all our
members present becauseagood number of themare
away and they will be available tomorrow . So.1was
suggesting that we should be given at least today so
that we can present on Thursday  But if vou want to
push it without this mput. 1t 1s up to vou. Thank vou.

THE CHAIRMAN: Hon. Delegates. I donot think
we should debate this one. What the members of the
Drafting and Legal Commuttee are saying is that
there 1s some matenal which vou may want to have
recourse to. Now anything that enriches our
presentation here should not be left out. As long as
we are clear enough on what we want. we can erther
accept or reject but we should not be shutting away
any possiblcennchment. Sinee our work on 54 1s not
tied on 33. | inteiid now to agree that we give them
time. We can go ahead with 54 tomorrow and we
haveenough work until theend of the day. Ithink that
shoulid be fine.

There 1s the Business Commuttee and the members
know themselves. Thechairmanofthat sub committee
would like to remind members that the meeting is
arranged for 3.00 p.m. thus afternoon. 1 presume you
know where to meet and. therefore, we do not have
to go o those details. Hon Wanendeva vou seem
to say something about our adjournment?

MR. WANENDEYA: Thank you. Mr. Chairman.
Just before our adjournment - and I am sorry about
this. Mr. Chairman. in that [ do not want to keep
members here but - our Governments have been
losing a lot of money due to mismanagement of cases
bv our public officials. Mr. Chairman, [ am not
satisfied with the amendment on 53 (5) and I
distributed the proposed amendment to vou. So.
with vour permussion -(Interruption)

THE CHAIRMAN: Hon. Wanendeya. when a
matter has been discussed and we have voted on it -
if we were all to re-open our subjects then this
constitution will be available for debate forwards
and backwards. We have made a deciston, not all of
us can be happy with it and I think matters end there.
That 1s the process of democracy. If you want to
come back at the reconsideration stage inaccordance
with the Rules of Procedure there is no problem.

MR. WANENDEYA: Okav. Mr. Chairman_ [ will
submittothat because | donot want to keep members
here but I thought I better mention it. Thank you. Mr
Charrman.

THE CHAIRMAN: Hon. Delegates, we adjourn
and resume tomorrow at 8.30a.m. The Assembly is
adjourned. thank you.

(The Assembly rose and adjourned until
Wednesday. the 7th of September at 8.30 p.m.)



