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CONSIDERATION OF THE DRAFT CONSTITUTION

Wednesday, 7th September, 1994

The Assembly mer ar ¥:30 a.m. in the
Internanonal Conference Center. Kampala,

PRAYERS

(The Chatrman, Hon. Jumes Wapakhabuldo. in
the Chair)

The Assemblv was called 10 order

THE CHAIRMAN: There is no Commumnication
from the Chair. so. let us proceed.

REPORT FROM THE LEGAL AND DRAFT-
ING COMMITTEE

THE CHAIRMAN: [s the. Chairman of the Legal
and Drafing Commuttee here? Oh! They are stll
i session. | understand thev were mecting thus
grormung. Now. we shall wait and when thes conie.
mavbe. we shall go back to that subject matter if
they have areporttomake. Letus gotothe next item

CONSIDERATION STAGE OF THE DRAFT
CONSTITUTION OF THE REPUBLIC OF
UGANDA

CHAPTER 5. FUNDAMENTAL RIGHTS.

THE CHAIRMAN:Hon. Delegates. vesterday we
referred aspects of Article 33 to the Legal and
Drafting Commuttee. and then we agreed that todas
we should conunue with the other Articles under
Chapter 5. as we await the report of the Legal and
Drafting Commuttes tomorrow. Now Article 54 has
been called out. and thus is respect for human digruty
and protection from inhuman treatment. | do not
know whether 1t is wise for us to proceed even
without the Technical Comnuttee. These are. actu-
allv. at other meetings as well. 1 will send someone
to ;-,vo and check how far they have gone. Until we get
that feedback. 1 will suspend the procecdings for five
munutes.

(Proceedings suspended for five minuies)

THE CHAIRMAN: Hon. Delegates. letusresume
our seats. We have got the Chairman of Legal and
Drafting Commuttee here withus and aiso a member
of the Technical Comiuttes. I think we arc now fully
constituted to go into the varous provisions as
recommended. We had moved bevond item 3. but |

think we should go back there and start with a report
to us by the Chairman of the Legal and Drafung
Commuttee. so that we process the Amendments as
recommended. | givethe Floor to the Chairman of the
Legal and Drafiing Commuttee.

PROF.KANYEIHAMBA: Thank vou. Mr. Chair-
man. As | reported vesterdav. the Legal and
Drafting Commutiee considered the suggested Amend-
ments on clauses 34 to 59 and did syncromse them
with the movers and. ultimatelv. we came to present
nmne Amendments which [ believe have been circu-
lated and also including the movers of those Amend-
ments. Mr Chairman. we did not have anv proposed
Amendment on clause 34, evervone was sausfied
that the way it1s worded presently i1s complete and we
should not add or subtract anvthing trom it. There-
fore. the Amendments. Mr Charman, winch we
have presented for consideration by this August
Assanbly arethose relating fo the subsequent clauses
35, 37 and onwards. Sir {beheve, Sir. vou have the
List of the Amendmients wluch should be subject to

debate and the moversare withvou. Sir [thank vou.
Sir

THE CHAIRMAN: The report s that the conunt-
tee found no justfiable proposal to Amend 34. and
theretore. we go ahead to pronounce ourselves onit.

MR. OKENY TIBERIO (Chua County): Thank
sou. Mr Chairman Mr. Chasrman. | must apolo-
gise to the Chairman of the Drafting Comnurtee that
[ have subnutted my mtended Amendment to Article
4. rather late. Twas suggesting i that Amendment
to msert a sccond Clause as to provide for the
munonty protection. Because when reading the
Odoki’s report. vou will find that they have talked i
a greater length about the protection of the nunonty
group between our conunummny .
reflected i the Draft Constiution.

But 1t was not

THE CHAIRMAN: But vou did not subnut thus
to the Legal and Drafting Comnuttee”?

MR. OKENY TIBERIO: That s what | am
apologismg tor. that it nught hav ¢ reached them ven
late. tus moming

THE CHAIRMAN: Youssce. the Legal and Draft-
g Comnutiee met the other day - or was it vester-
dinv' They were given a whole aftemoon to vo
through tus so that the work 1s reads. Now thus
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matter was not brought to the attention of the
commuttee, but if you could give a copy to the
Chatrman of the Legal and Drafting Commuttee. and
he could give us an opinion as to its suitability. then
we can proceed from there.

PROF. KANYEIHAMBA: Thank vou. Mr. Chair-
man. | am rather surpnsed because Hon. Okeny did
attend that meeting of ours when we considered these
Amendments. obviouslv it must be an after thought
ontus part. Be thatas itmay. I myself have notlooked
at this proposed amendment. but I think he did
indicate that the Vice Chairman. Ben Wacha. had
either looked at it or had discussed with him. so
mavbc he could guide us on this new amendment.
which reallv the commutiee hasnot seen. 1thank vou.
Sir.

MR. WACHA: (Oyam County North): Thank
vou. Mr. Chairman. 1am just seeing a copy of Hon.
Okeny s proposed amendment. | think what the Hon.
Chairman is talking about 1s another amendment
which we discussed with Hon. Okeny and [ tned to
dissuade hum from presenung it before the House.
Thus particular Amendment deals with specifically
new tnstances. which was not brought to my aten-
ton. Mr. Chairman.

THE CHAIRMAN: | do not know whether Mem-
bers have a copv of Hon. Atwoma s Amendment.
lam. myself. very doubtful whether it fits where the
Hon. Member 1s trving to put 1t.

MR. KAGGWA (Kawempe Division South):
Thank vou. Mr. Chairman. In hight of what you
have said. | would want to advise Hon. Okeny to
consider bnnging his Amendment either under
article 39 or64 . 1think 1t 15 nappropnate at the place
where he would want to bang it But if vou looked
al ather of thuse wo articles. he mav probably
reconsider bnnging it there,

THE CHAIRMAN: I would suggest - | thunk let us
put a stop to this one | would suggest that Hon.
Tibeno discusses this one with the Legal and Draft-
ing Commuttee as to its suitabihity and location. ldo
not thunk 1t fits where he 1s trving to put it really - as
a direct word of advice Then he can come back.
mavbe. later as Hon  Medi Raggwa has suggested
Is1t okay with vou” Okan . thatis fine - Article 34 has
alrcady been called by the Clerk. so Dwill - and you
have had a report that there was no need toamend it
So. I will put the question that Article 34 do stand
part of the Draft Consutution.

(Question put and agreed t0.)

THE CHAIRMAN: We now goto Article 55. We
have an Amendment recommended by the Legal and
Drafting Commuttee. and sponsored by a number of
honourable delegates: Hon. Teopista Ssentongo.
Hon. Ssemala Kiwanuka. Hon. Emmanuel Kirenga,
Hon Cecilia Ogwal and Hon. Okeny Atwoma. [ will
give one of then a chance to present the Amendment.
It 1s intended that Clause 55 be deleted and the wnite
up appeanng on the report be substituted. I give the
Floor to Hon. Teopista Ssentongo.

MRS. SSENTONGO (NOTU): Thank you very
much. Mr. Chairman. [ have the pleasure to move
this Amendment to the effect of deleting Article 55
clause 2. which reads: "No person shall be required
10 perform forced labour except in circumstances
prescribed by law and acceprable in a free and
democranc sociery . The Amendment that we want
tomove s in respect of inserting another Article, that
1s Arucle 3. after deleting ““except in circumstances
prescribed by law and acceprable in a free and
democranc society . So. I beg to read it {Interrup-
non)

THE CHAIRMAN: Hon. Delegate. the Members
have the text. 1s 1t not? If it 1s seconded. then vou can
give vour reasons. and it i1s seconded of course.

MRS. SSENTONGO (NOTU): Okay. thank you
very much. Mr. Chairman (/nrerruption).

MR. BAGEYA: Pont of information. I would like
to inform the Hon. Member holding the Floor that
she 1s refernng to Article 3. 1 thunk she means clause
3

MRS. SSENTONGO: Clause 3. thank vou ven
much tor vour mtormaton. So. our reasons for
moving this Amendment - one of them, 1If we left
clause 2 to read as it stands now. it leaves a Jot to be
desired. because it looks ambiguous. Uganda being
amember of the ILO - International Labour Orgaru-
zation and being a signatory to different conventions
in regard to labour laws. if we did leave clause 2 to
read as it1s. 1t will give a lot of room and a lot of loop
holes for the government to mususe It 1n a wayv to
exploit people under the disguise of thus verv clause.
S0. n view of that. we thought that it would be waise
if we stipulated the arcas which could be considered.
that would not be taken as forced labour. So. I beg
to move. Mr. Chairman. Thank vou very much.
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THE CHAIRMAN: Thank vou. | will give the
Floor to Hon. Kirenga.

MR. KIRENGA (Mityana County North): Thank
vou very much, Mr. Chairman. 1 wish to informthe
Members that this Amendment which appears as
Clause 3 is taken from the 1962 and 1967 constitu-
tions. so. it1s not new. We thought that it was not wise
for Odoki Commussion to summanze the situation
about labour in the present 2 or Arucle 33, So. we
thought that 1t is better to outline the crrcumstances
under which forced labour can be apphied. and these
are very clear. Mr Chairman So. | would urge
Members to support this Amendment.

THE CHAIRMAN: | will now put the gquestion
that Artcle 55 be amended. first in Clause 2 which
requires that we amend so that it reads. "No person
shall be required 10 person forced labour... . and
all the other words are left out and then a new Clause
3 be inserted 1n terms set out.  Let us  pronounce
ourselves on the clause that it be amended as pro-

posed.
(Quesnion put and agreed 10.)

THE CHAIRMAN: | put the question that Clause
3 be nserted as proposed.

(Question put and agreed 10.)

THE CHAIRMAN: Now. I put the question that
Article 55 as amended.

(Yuesnon put and agreed 10.)

THE CHAIRMAN: Hon. Delegates. we have a
proposed Amendment on Arucle 36. The proposed
Amendment 1s by Hon. Grace Akello. and Hon
Sseruwu Bakopa. Are thev m here? Hon. Grace
Akello. I know she ts out. but there 1s a co-sponsor.
can | hear from the Chaiman of the Legal and
Drafting Comumutiee. was thus considered a worth-

while Amendment?

PROF. KANYEIHAMBA: Thank vou. Mr
Charrman. The background to thus Amendment
was that there was a feeling that the law as presenthy
pracuiced m Uganda has tended to discrimunate
agamnst certain individuals from owming property.
pdrticularly. women and children. and this Amend-
ment was connected with some other proposal that a
person shall have the nght to own and nhent

properts  The Legal and Drattng Comnuttee con-
sidered thus proposal and felt that wlule 1t was m
order to state that every person can own property. we
should separate ownerslup from mhentance whichis
subjected to other laws like succession and so on and
soforth. So. we agreed that thus could be a matter for
debate as a proper proposed Amendment.

MR. BABU (Kampala Central): Mr. Chairman.
through vou. | would like to get a clanfication from
the Chairman of Legal and Drafting Commuttee on
the wording ““everv person has a right 10 own
property elther alone or n the association with
otnrers I vou put thus here. does 1t not atfect the
protection of ownershup of land in thus countrv where
we have been protecting the indigenous’so that they
never have (o sell land to toregners? Therefore. |
would like to ask what would happen 1f we allowed
this in the Constitution. would this not - could
somebods not use thus to argue that anybody. any
person can own land in thus countrv? | thunk I would
bke to -1f I can be cleared here. Mr. Charrman. then
1t 1s aceeptable. Thank vou.

PROF. KANYEIHAMBA: Mr. Chairman. ts
provision would have no cffect on that policy that
non-Ugandans mav not own land The law as
reflected n thus Amendment will simply mean that
whether they are Ugandans or not. of course. thev
will sull be subjected to those other laws which have
a provision against non-citizens ownung land. The
effect of it 1s that it would not affect that law. Sir.

FROF. NABUDERE: Pont of nformation. Mr.
Chairman. | want to remund the Hon. Member that
this Motion was moved by Hon. Grace Akello to be
placed under Arucle 50. and she was advised by the
comnutiee. and | remember giving some opuuoﬁ that
it comes properh under Article 36. So. it was
actually moved last week and she was advised to
bring it under thus particular Article.

THE CHAIRMAN: Is 1. therefore, bewng pro-
posed” Let us get some clear situation before we
proceed. Is 1t being proposed that we open Article 36
withthe proposed Amendment. and then whatis now
36 becomes Clause 27 Let us hear from Members of
the Commuttee so that - ves. clanfy

MR. KARUHANGA: Mr. Chairman. there was
also one other reason why we felt that Hon. Grace
Akello’s Amendment was a good one. and that we
shoulduseittoopen - because as vou realisc. all these
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- in the whole of this Chapter. we refer to no person.
no person. or every person. It 1s the nghts of human
beings and ver in 36 we introduce no property . So.
we thought that we should svncromse it with all the
others and give the nghts to people. Theretore. Hon.
Grace Akello’s Article was that everv person has a
nght. so that we first of all establish that a person has
anghtand then we goonand explam about the others
that follow in (a). (b). and therefore. we would like
to retamn her operung and then keep the rest

THE CHAIRMAN: Now. if we start with that as
one. Hon. Babu did raise a fear whether it was not
gony to be so wide as to confer a constitutional nght
on anv person found on the sotl of Uganda who
wanls o own property

MR. KARUHANGA: Yes. the rest. of course.
will follow with the necessary Amendments which
have been introduced by Mulenga and others

THE CHAIRMAN: Okay. let me hear from
Ssabalangira who also doubles i some other role on
this question of land.

MR. MULONDOQ: (Mityana County South):
Thank vou vers much, Mr. Chairman. | wanted to
support Hon Babu on thus particular 1ssuc because
the Constitution 1s supreme. and if we were to fease
“every person hay u righe’ . that will be anopening
tor evervone who 1y m Uganda to get land. 1
therefore. would have wished. if thus has to remaw.
that it reads that ““even: Ugandan™ mstead of even
person. so that we are spectfic. Thank vou. Mr
Chairman ‘

MR. AWORI (Samia Bugwe North): Mr Chaur-
man. | would like to go along with the proposed
Amendment with a proviso that instead of having
Just “person’” we make it that every adidr citi-

Jt)i

THE CHAIRMAN: Doou have to make itadult

citizen”!

MR. AWORI: Mr Chairman. [ know the qualifi-
cation because citizen has aroused a bitof heat So.
I would hke o delete the word  adult and lease

atizen (Applaise)

MR. MULENGA (Democratic Party): Mr Chaur-
man. thank vou | think. Mr Chaimuan, dus Articie

1s bemng musunderstood. It 1s not suggesting that
evervbody shall acquire. it 1s saving that there 1s a
nght to own - and all tvpes of propertv. We havea
law that puts conditions for a foreigner to own land
but we are encouraging them to do so. particularly.
at this age when we are saying we are attracting
toreign nvestors. | would see no inconsistency
between the law on investment. the law that restricts
foreigners from ownung or acquinng land. any incon-
sistency between that law and thus provision

MR. ELYAU (Kalaki County): Thank vou. Mr
Chairman | have a fear. in case of a Ugandan lady
who would bning a whute-man to the village. and then
there are Articles claiming vou can own lang with
somebody m company - Recently i the mecting, |
wanttoclanfy . Mr Chairman. on this one. there was
a temble pomnt of view n Teso lnterjecrion.y -
There was a point raised in ameeting senously about
land. because land 1s a crucial pownt 1n this country:.
where people feared that somebody who 1s marmied
to a white-man comung to the village and then
claiming ownership in connection with the woman.
thus one 1s termble! Because it will give Ugandans
some suspect other than onlv requesting to the
owners of land as a Ugandan girl. there 1s nothung
wrong!

LT. COL. GUMA: Thank vou very much. Mr
Chaimman. I would like to seek clanfication because
this question of nvestment may also be abused.
What sateguards do we have to curb - (Interjecnon)
- how. do we curb the abuse of the so~called
nvestors. and already we have had so many cases
where some con men conmie here as investors and end
up as bemng hoaxes. So. I am secking clanfication
from Hon Mulenga.

MRS. MATEMBE (Women Delegate -
Mbarara): Thank vou. Mr. Chairman. Mr. Char-
man. as the Hon  Members have heard. the back-
wround leading 1o tus Amendment was speciticaliy
that there s dead ot une group of people w thus
country . demald 1o vwn property. and with that in
nund. this provision came here would like to say
that tus provision 1s bemy nusunderstood by the
Hon Members who relate it toland. The provision
18 saving that vven person has a nght to own
properts It does not say that you must acquire
property' And. Mr. Charnman. there are laws in thus
country which govern the transter of land. or laws
will  be made which goven the transter of land.
Mhere are certan provisions whuch prevent toreign-
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ers from acquiring land unless they satisfv certain
provisions. Therefore. the provision will be entitling
poopletoownland.andincaseoflandwhjchisgivcn
in accordance with certain conditions. and inaccord-
ance with the law. those condition will be satisfied.
Therefore. 1 would like to allay the fears of the
Members. certainly. that this provision will not
affect or will not lead to sell out of our land to
foreigners. As for the Hon. Member who was
alluding to the white-man who marries a Ugandan
woman. | think there 1s a provision. which we
certainly will pass. to entitle people who marrv non-
Ugandans to become Ugandans and. therefore. once
that person is married to a Ugandan and he 1s a
Ugandan. then he will be treated like any other
Ugandan. since we have already passed the provi-
sion on discrumination. | thank you. Mr. Chairman.
but | really ask the Hon. Members not to have fears.
because certainly they arenot called for. | thank vou

THE CHAIRMAN: Okay. let us proceed thus
way. This Amendment was recommended to be
brought under 56 by the Legal and Drafting Com-
mittee when Hon. Grace Akello sought to bring it
under 50. Unfortunately. both co-sponsors are not
with us now. We have been exchanging views ona
preliminary point which was raised by Hon. Babu
seeking clarification whether the writing as it is
would not confer too much a right on people extend-
ing to foreigners. So. what we do is. get a Member
on behalf of the sponsors to move this as a formal
Amendment and then we debateitand decide whether
we proceed with it or drop it. But the other one was
a preliminary discussion on the other prelimunary
point which was raised.

MR. NYAI (Ayivu County): Thank vou. Mr.
Chairman. Article 56 <{/nterruption).

THE CHAIRMAN: No. | wanted to know from
you whether you intend to move the Motion.

MR. NYAI: Mr. Chairman. I intend to move the
Motion, but before 1 move the Motion. Mr. Chair-
man, I would like vour indulgence o make one
clarification. in that the Motion was to provide for
the ownership of property before it can be acquired
bv the state. [ think this 1s an important move.
because if we do not own property. then it is difficult
for state to acquire what we do not have. 1 think we
should see it in that light and, therefore. Mr. Chaur-
man, { beg to move that immediately. at the begin-
ning of Article 56. we mnsert: ““every person has a

right to own property either individually or in
association with others™

AN. HON. MEMBER: Seconded.

THE CHAIRMAN: Okay. Hon. Delegates. be-
fore we debate - before I give the mover the Floor to
give his reasons so that we debate, | want to take thus
opportunity to recognise the presence in our mudst of
Hon. Moses Kigongo who is the Vice Chairman of
the National Resistuee Movement and National
Resistance Council who is with us here. You are
most welcome to have found time to come and join
us m our debates today. We are discussing the
question of property and the debate is about to start.
Youarewelcome. igivethe FloortoHon. Dick Nvai
to give reasons n respect of the Motion just moved.
But just a moment.

MR. AWORI: Mr. Chairman. | am secking guid-
ance on the onginal Amendment. maybe. 1 mussed
vour instructions earlier on. But whatis the fate of the
onginal Amendment by Hon. Grace Akello? 1am
Just secking your guidance. maybe 1 missed a point.
Because what | have heard so far, what Hon. Dick
Nyvai read out as a Motion seems to have taken some
kind of departure from the onginal Amendment. So.
1s it aix Amendment or a different Mouon?

THE CHAIRMAN: No. what happened was that
the Motion as previously moved was referred to the
Legal and Drafting Comumittee. In the process of
exchange of views i that committee, we have
recerved a report containing a proposed Amendment
to be sponsored by two Members. Hon. Grace
Akello who is not here and Hon. Sseruwu Bakojja
who also is not here.  The wording 1s no different
from what those Members intended tomove had they
beenhere. Allthat we are doing is to comply with our
procedures. another Member is moving the Motion
and Hon. Dick Nvai has taken on the job of domg so
without changing the wording,

MR. AWORI: He has changed. it is no longer the
same.

THE CHAIRMAN: Let us hear from Hon. Dick

Nvai first. if he is moving From this one. then it
will not be - '

MR. NYAL: Mr. Chairman, itis true in my moving
the Motion. I did depart a little in the use of one word.
the co-sponsors had used a word to own property
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either alone or in assoctation with others. vou can not
own property alone without life. So. | said to own
property individually or inassociation with others. |
am quite sure Members will go along with me that 1t
makes a little more sense to own property individu-
ally or in association with others. Alone. 1s rather
translating Lugbara into Englishand it 1s thoroughly

dangerous.

AN. HON.MEMBER: Seconded.

THE CHAIRMAN: Now. does the formulation
change the substance’ No. 1t doesn't. onlv 1t 1m-
proves on the wording. 1 think we can accept that.
Okay. now the Motion is as vou have heard it
formulated bv Hon. Dick Nvaiandit 1s available for
debate.

MR. NYAI: Mr. Chairman, thank vou very much.
1 would like to say this that we are trving to wnte a
Constitution which reads logically and 1s defendable.
It must be reasonable. Article 36 intends to protect
persons who own property from losing that property
to the state without reasonable cause. But vou can
only lose what you have and. therefore. Mr Chaur-
man, it is only reasonable that this Asscmbly pro-
vides for the ownership of property before that nght
can be demed to mdividuals. 1 would like us to be
very careful in that if we onlv keep one thing in mind
like my good friend Hon. Babu seems to have only
land as property. we might tilt our thinking in thus
matter. | think there 1s a whole range of things which
are property. and let us do that and when we come to
the questxori of land. Mr. Chairman. 1 submut we
shall make the necessary provisions which will make
sure that non-Ugandans do not acquire land. and |
am quite sure with that in mund. Mr. Charrman. I can
see all my Colleagues are willing that this Amend-
ment may be adopted. I beg to move.

MR. KABUGO (Nakaseke County): Thank you.
Mr. Chaiman. 1am in to support the Motion. but |
would like as well. if the Mover could allow us to
change ““every person’” to read “every cifizen .
because we may have several people n Uganda who
are non-Ugandan who mught use this clause to own
this property. But mv wav of supporting the Motion
ts that we have - especiallv. the women are dersed
having property 1n this country in some areas. and
theyare left beggars in their own country. So. Ithink.
with the inclusion of this. they will not have that
discnmunaton. Thank you very much.

MR. KAGGWA (Kawempe Division South):
Thank vou. Mr. Chairman. Much as | would
ascribe to the nght to own property. which~word
“properry”'is very wide. but I get the feeling that for
many of the Members here. 1t refers to land. [ would
want to go along with that Motion save to add
something for fear of evervbody having a nght to
own by adding that ““as shall be prescribed by law ™
sothat we give a chance to Parliament to legislate for
the details.

THE CHAIRMAN: But I thought the Mover said
that when vou come to the provisions relating to the
subject of land there would be room for including -

MR. KAGGWA: Mr. Chaimman. as I said. * prop-
erty 1s verv wide. There may arnise situations where
we would want to Lirmit even owning various proper-
ties. especially for non-citizens, in which we need
even to limut it so that we do not leave 1t very open.

THE CHAIRMAN: Let me hear from that Hon.
Member.

MR. OKWAKOL (Pallisa County): Mr. Chair-
man. | regret that the ongimal movers of this Amend-
ment are not here. My reading of this Amendment 1s
that it really secks to put the women in the same
position as men because | think the complaint all
along has been that there are some customs m thus
country which discrimunate against women when it
comes to owning property and | believe that the basis
of this Amendment 1s to effect the equality between
the sexes nownershap of property. Ihave. therefore.
no quarrel at all with this Amendment and 1 would
urge Hon. Members not to fee! that this Amendment
in anv way mntroduces foreigners to take over our
property. [ support the Amendment.

MRS. LAGADA (Women - Apac): Thank you.
Mr. Chatrman and Hon. Members. Mr. Chairman,
I had opportunuty to discuss this verv Amendment
with Hon. Grace Akello when she was formulating
1t {Interruption).

THE CHAIRMAN: Could vou speak mnto the
mucrophone and louder. please.

MRS. LAGADA: Mr. Chairman. 1 was saying that
1 had opportunity to discuss this very Amendment
with Hon. Grace Akello when she was formulating
it. and indeed the 1dea that Hon. Okwakol has just
wiven to this House is what she had in mund. This
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Article is intended to protect. especially. Ugandan
women who have been disadvantaged as far as
property is concerned. Mr. Chauman. | think Hon.
Members here will all agree that the women of this
country have suffered, especially. the widows. when
a husband dies and most of our Ugandan men.
including. I am sure. many Hon. Members in this
House. do not like making wills <{/nrerrecnons)
Protect me. Mr. Chairman. [ am going to repeat that
<{Interruption).

THE CHAIRMAN: No. I do not think 1t 1s neces-
sary for you to add the Members to that one.

MRS. LAGADA: No. | am now saving Ugandan
men, Mr. Chaiman. if the Hon. Members are
objecting. I hope they made their wills. but many of
our men are still shy of making wills. and when they
die. the women face a problem. Whena man is alive
with hus wife. the propertv belongs to ““them™. In
quotes. because even the husband keeps on thinking
that the property is hus. The situation is more compli-
cated when he dies without that will. because thenthe
clan will automatically assume that the property
belongs to the clan and not to the wife. although the
wife is remaining there with the children to look atter.
So. Mr. Chairman. this Amendment will go along
way towards protecting these women when their
husbands are dead. and the women who mostly do
not know that they are already protected by law. in
the case of the death of a husband. when thev are
taught this, they will be able to know what to do and
where to go when their husbands die. 1beg Members
that you do pass this Amendment and protect not
only Ugandan women. but also vour wives and
wives of vour relatives when the relatives die. Thank
you. Mr. Chairman.

MR. D. LUBEGA (Rubaga Division South):
Thank you very much. Mr. Chairman. 1 stand to
oppose the Motion. Mr. Chairman. Chapter 5 of the
Draft Constitution and all laws intended under or to
be provided under the human nghts section are not
for provision for ownership. Ownerstup i1s assumed.
for instance. when we say protectuon to liberty. to
life, ownership to life is assumed. No constitution |
know of under a Chapter like this one creates
ownership in the way the Motion has been tabled.
The purpose of the Chapter and all the provisions
under it are.for protection from depnvation. Own-
ership of property and other things 1s assumed. but
ohce that ownership 1s assumed. the Constitution
comes up and other laws to protect the ownershup.

Otherwise. legislating for ownership in a Constitu-
uon - rather legislaung for protection. | thunk 1s
outside the purpose of this Chapter.

Now. extending myselfto the gender issue., L know of
no law even as far as partcularly. concerming land
which deprives a woman of owmng land. | am
talkung about Land Law  There 1s no section of our
Land Laws which depnve women from owning
property. Une can argue that there are customs -
well. when the customs are repugnant with the
provisions of any law. the court will alwavs rule that
such customary laws are enforceable and when vou
come to succession. of course, I know there are some
disciplinatory tendencies. as far as succession 1s
concerned. | think 1t will be the statute or Acts of
Parliament. for instance. Act by way of succession
that can improve this situation that wé should not
legislate for ownershup as such but we should legis-
late for protection from deprnivation of what onc
owns. Ownershup is a verv wide concept and should
not be legislated upon in these terms. So. 1 oppose
the Motion.

MRS. MUKISA (Women Delegate - Iganga):
Mr Chairman. | stand to support this Motion. But
vou will realise. Mr. Chairman. that when we all
looked at the words “everv persun” we started
thinking about non-citizens or people outside Uganda
and now we have been told by Members here that the
idea behund this Motion was to protect the woman
50. Mr. Chairman. why do we not - to avoid
confusion. because any other person reading thus
mught also think of non-citizens. whv do we not use
the words men or women. so that it reads. Mr.
Charman. as follows “Men and women have
equal nght 10 own propertye therindividuallyor in
association with others " so that there is no further

musunderstanding of the word “every person’’
Thank vou. Mr. Chairman.

CAPT. BABU (Kampala Central): Thank vou.
Mr. Chairrman. Furst and foremost. Mr, Chairman.
lam one of the greatest supporters of the women
cause. but I would like to record this by asking vou
to look at Clause 61 for reference purposes. which
protects the disadvantaged groups. and in this par-
ucular case. particularly women, | want to sav this
that we wall protect women. but we are not going to
protect women at the expense of the people 1n this
country. I'want us to be verv clear Inrerjecrions)-
Letusgoon. Mr. Chairman, we are going to protect
the women but then 1 goand say that - (/nterjecrion)
- Mr. Chairman. | will take the point of order but if
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they waited. I would have landed with what | am
trving to sav. Mr. Charman. we have given a
complete section and clauses to the disadvantaged
groups, and that argument which 1s being pushed. in
my opinion, Is a verv unfarargument. Because. lam
saving we can even move this one. if that 1s the
argument, just below that Clause | am talking about.
The next point - |am not aganst this Clausce. butlam
agawnst where it 1s being placed. and | am saving that
there 1s another point about mvestment that people
have been quoting also. | would hiketo atlay the fears
of those. that even when we were making that
Statute. we made sure that the indigenous people
were protected on the pomt of land. and there 1s a
reason. Mr. Chairman. most of our people are not
rich. but most of our people own land. and that1s the
biggest capital they have.in this countrv. In my
opinion if vou open anv slight door that 1s going to
threaten the ownerstup of land n this country. then'
vouare living us totallv naked. I wantto say this. Mr
Chairman. that | am not against this Clause. 1 would
like to tind a nght place to put this Clause and [ am
saying we should put it under 61 if we can find a
space there to protect the women. Thank vou very
much.

MRS. MWESIG YE (Women Delegate- Kabale):
Thank you very much. Mr Chairman. Furst of all.
I would like to recogmse one of the Hon. Member's
mention that the rights are assumed within this Draft
and he quoted Article 51. and I would like - vou
know. that 1s Hon. Damuano Lubega. he quoted 51
and we have said that the nght to life. for instance.
were assumed and  would like to point out that under
51. in fact. it guarantees the nght to hfe. Then
obviously. we cannot talk of property - compulsory
acquisition of propertv without talking about how
that property - the nght to own that property. So. |
would like to support the Motion by saving that this
Article should be where itis. inas muchas it1s grving
the right to own propertv to the people However. |
would like 1 propose an Amendiient so that it reads
that ““men and women have the right to own
property’” and that it ends there and we delete the
words ““either alone or in association’” and my
reasons are as follows. Mr. Chairman: The back-
ground to this proposed Amendment - (/nterrup-
tion).

THE CHAIRMAN: No. but that one has not been
seconded so you cannot push it.

MRS. MWESIGYE: Yes. Mr Chatrman. | am
gving my reasons for supporting the nght to own
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property. then after than [ would move my proposed
Amendment. The background to that proposal wak
that so manv people have been depnived of owner-
ship of property in this country. It is not true that it
1s onlv women who have been deprived, even some
men have been deprived of owning property and we
know. Mr. Chairman, that the words ““every per-
son”" has been musinterpreted to include men for a
very long time. That ts why you see us here really
trving to push in clear and specific words. Since
“person”” includes men and women. to us it will not
doharmifwe clearly put *“men and women have the
right to own property”” and why 1 was suggesting to
remove these other words ““either alone or in
assoclanon’” was that that nght should be reserved
to an individual. to chose the mode of ownership of
that property. so that we do not have to put it here.
to own with others or individually. Because it may
even be 1n a company. this is very restrictive in my
optmon and. Mr. Chairman. before 1 leave the Floor
I would like to propose the Amendment and that thus
reads that *“men and women have the right to own
property” and Ibeg Hon. Members that, second this
Motion and support it. Thank you very much.

THE CHAIRMAN: The Motion is seconded and.
therefore. we follow the procedure that we dispose of
the Amendment of the Amendment first, and it is an
Amendment to the effect that men and women have
a nght to own property. full stop and you delete
“individually or in association with others ™.

MRS. EGUNYU (Women Delegate - Kumi):
Thank vou. Mr. Chairman. I wish to oppose the
Amendment that the present Amendment be worded
to read men and women. because the right of children
too to own property should be recognised - (4p-
plause) - and children have been more disadvan-
taged than even the women, especially. when 1t
comes to inheritance and other matters. Mr. Chair-
man. | alsotake this opportunity totalk to the Motion

- (Interruption)

THE CHAIRMAN: No, but we have not disposed
of this other one so you cannot then shift. You have
opposed the proposed amendment of the amend-
ment.

AN. HON. DELEGATE: Okay, Mr.Chairman.

THE CHAIRMAN: Okay, I will give the Floor to

Hon. Byanyima to talk to the amendment of the
amendment. Now, she has the Floor.
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MISS. BYANYIMA: Thank vou. Mr. Chairman.
Mr. Chairman. I feel very much for the sentiments of
Hon. Hope Mwesigye. [ think that - 1 wonder
whether her amendment could not be improved by a
a mere addition of “‘regardless of sex.”” Every
person. regardless of sex shall have a right on
property . so that children are included as well as
the fact that we want women and men explicitly to
own property.

THE CHAIRMAN: But I thought we passed a
provision relating to non discrurunation on grounds

of sex?

MISS. BYANYIMA: Mr. Chairman. people. at
Jeast in my constituency. the women felt strongly
that. they wanted a consutution to state explicitl
that they have a nght to own property. And | thunk
it was in this spirit that this amendment was moved.
That we state clearlv ““every person” and we can
improveitby saying. **regardless ofsex. hasaright
10ownproperty " 1 beg toamend Hope Mwesigye s
Amendment. Thank vou. Chairman.

THE CHAIRMAN: No. I think let us pronounce
ourselves on the amendment. Let us pronounce
ourselves on the amendment. by Hon. Hope
Mwesigye to amend the amendment that we have
before us, by simply statng that. **men and women
have a right 10 own property” That s her amend-
ment which would change the nature of the Motion
moved by Hon. Dick Nvai. I wanttoput thequestion
on this one. so that we go. Either we adopt it and we
stop there, or we go to the onginal one. The question
is in terms as [ have just described. and now I putthe

question.
(Question put and negatived)

THE CHAIRMAN: Now. we go back to the
original Mouon. And 1 would like to put a question
oa that one. We have heard very extensive discus-
sion of it - (Interjection).

AN.HON. DELEGATE: Mr. Chairman. some of
us have not got the opportunity.

THE CHAIRMAN: No! We have had a very
extensivediscussion of the Mouon that reads ““every
person has a right 10 own properiy indiviauallv or
inussociation witn otners . Thatis the Mouon we
haverightnow . There wercattemptstoamendit. and
thardid not succeed. We have spent enough time to
discuss this one. I now put the question.

(Question put and agreed 10)

THE CHAIRMAN: Now. Hon. Delegates. on
Article 56. there 15 et another amendment which
goes to the provisions of 56 as they are now and this
whuch has now become (2). And this amendment 1s
sponsored by Hon. Joseph Mulenga, Hon. David
Etuko Onvak and Hon. Ellv Karuhanga!' 1 give the
Floor to Hon. Mulenga to move the amendment to
56. '

MR. MULENGA: Thank vou. Mr. Chairman. |
move that Article 56 be amended by cancelling the
current or the present text and inserting Clause (2) to
read. “"No person shall be compulsorily deprived
of property or of any interest in or right over
w0 IDEFIV O uny description except where the fol-
lowing conc™tions are satisfied. (a) The taking
possessionof. oracquisitionis necessary for public
use or in the interest of defence. public safety.
public order. public morality. or public health
Then Mr. Charrman. (b) would remain as mn the
draft. I beg to move.

THE CHAIRMAN: Seconded” Can you speak to
the Motion please?

MR. MULENGA: Mr. Chairman. there are three
amendments involved. First of all. the text in the
draft1s peculiar. Whereas it1s intended to be protec-
tion from deprivation of property. it starts off as if
we are protecung the property. Mr. Chairman. |
wish toremund the Assembly that. the whole purpose
of thus Chapter 1s protecting fundamental nghts.
That 1s why. the sponsors thought u fit to say. no
person shall be compulsorily deprived of property.
Thus also tallies with a declaration under article 51
which has already been passed - 51 (E) reads:
“protecnon from deprivation of property without
compensation””

Thesecond amendment. Mr. Chairman, istoprovide
ortosubstitute in the expression. “public use 'in(a)
for theexpression. ““inpublic interest” The reason
behundthus is. that it would not be proper for property
to be acquired apparently 1n the public interest, yet
1t1s not put 1o public use. and this has happened in
actual life. But properties have been acquired in the
past allegediv in public interest and then. well put tu
privalc use. Like a house. | can give examples. In
Kampala. houses that were taken over under the
compulsory acquisiion law and thev were put to
pnva(cuscof'ldvidnlswmhappmtobeinpowu.
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What s more. the moral behind giving state the nght
toacquire property from someone compulsonly 1sso
that. the property may be used for the common good
witha public use. So. emphasis 1s that. 1t1s acquired
in order to be used by the public as it were.

Mr. Chaimman. the third point - or third amendment
relates tothe little word “"or ™" substituted for “and "

If I may read again to illustrate where it 1s. *The
1aking possession or acquisifion 1s hecessary for
public use or... " This is what | am proposing. ““or™’
Instead of "and™™ If you keep and™ the wayv 1t1s
-put in the draft, it means that. before the property can
be acquired. it must be first of all. in the public
interest and then, it is limited to defence. public
safety, p{lblic order, public morality. orpublichealth.
And this cuts out matters like - if a state wanted to
constructa road. [t may be for public use but it would
not be for defence, for safety. for order. for morality
or for health. That is why we thought it was proper
to have that. classification of ““public use " in itself
without having to be for health. defence. morality
etcetera. Mr. Chairman. I think | would end there
and urge Members to support.

THE CHAIRMAN: Okay! The question is in
terms of the Motion ~(interruption)

MR. MULENGA: Some correction. Mr. Chair-
man, | am sorry.

THE CHAIRMAN: Okay. there is a correction to
be made first. ‘

MR. MULENGA: Mr. Chairman. a spelling mus-
take has been pointed out to me. Paragraph (A) on
the proposed amendment should read. ““the 1aking
possession of or acquisition . not *“requisition

That is a typing error.

THE CHAIRMAN: The question is interms of the
Motion as moved by Hon. Mulenga.

MR.ONEGI OBEL:(Jonam County): Mr. Chair-
man. | beg to support this Motion and hope that,
deprivation being applied here in this clause includes
deprivation through destruction of property. Mr.
Chairman, [ say this because. about five years ago.
the army - the NRA and this is functional. destroved
201 canoes belonging to the Jonam people. 201
valued arbitrarily at fortv million. two hundred
thousand shillings. On the average. the canoes
belonged to over 201, but only 181 were compen-

sated for at the rate of 51 thousand shillings each.
Amounting to 9.231.000 shillings, leaving, Mr.
Chairman. a balance of 149 thousand, due to each
canoe owner and therefore. a total balance of
30.969.000. In addition to that, Mr, Chairman, a
number of cows were driven away from a division
called Panvemuru. South of Pakwach by the army
again. These animals have never been compensated
for [take therefore. the opportunuty, Mr. Chairman,
to correct a hie told here by {/merection)-

THE CHAIRMAN: I do not think Members tell
lies here. | think they maybe not fuily informed. But
1 do not think they deliberately come to tell lies. So,
vour language should be properly selected.

MR. ONEGI OBEL: Mr. Chairman. let me with-
draw that word. But I think - okay that was not inside
here. I'was refernng to the quotation of Hon. Maj.
Ondonga who said all these statements, may be, were
lies and we were not corrected here.

THE CHAIRMAN: Well. he was not talking in the
House.

MR. ONEGI OBEL: Sorry. Mr. Chairman. 1
would say misinformation was given to this House
that. the people of Jonam were very grateful to the
NRM Govemment for compensating them for the
canoesdestroyed (Applawse). Mr. Chairman, Iwould
have intervened then, but I did not. Because I wanted
to check my fact. And 1 checked the fact, and found
the people terribly annoyed and angry with whoever
made that statement. That statement was made by
Hon. Ester Dhugira who crossed two borders to say
what | should have said on behalf of the people who
lost those canoes.

THE CHAIRMAN: I think you should come to the
Motion. You should now come to the Motion. You
have talked about compensation and the need for it.

MR. ONEGI OBEL: Mr. Chairman, I come tothe
Motion by simply saying, I support it. But, also that.
that correction made by the Hon. Dhugira be
corrected. for the record. Because, Mr. Chairman,
the canoe is a cultural asset to our people. It is not
only financial but it promotes. it is a status symbol
which promotes a young man with a canoe from the
position of being very young, but to the postition of
beng mature.
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THE CHAIRMAN: [ thunk vou have made vour
point Hon. Membgr.

MR. ONEGI OBEL: Mr. Chairman. having said
that, I wish to support that Motion.

THE CHAIRMAN: Thank vou

MR. ONEGI OBEL: But knowing that. where
destruction of property are made. compensaton
should not take five vears to be made. So. | support
the Motion on the hope that. people who suffer loss
of property 1n whatever way. are compensated 1n
time. And that. no one would assume compensation
unti! thev have actually been done. Thank vou. very
much. Mr. Chairman.

MR. SSENDAULA (Bukoto South): Mr. Chair-
man. 1 support the amendment as proposed by Hon.
Mulenga and his other Colleagues. Mr Chairman.
there are areas where 1t 1s important that we retain the
phrase. “publicnterest ™ but whenitis over used. at
times thev can lead to a lot of temptation. And now
when 1t reaches toproperty . | thinktis unportant that
thus phrase ~“public Interest” should be got nd of.
and it 1s 1n that. grace that | support the amendment

As this one is improving the position. (o state clearly
for public use. So that there 1s no temptation for any
leader at anv stage to move n and acquire people s
property in public interest and just close it there -
things are acquired in public interest. So thus helps
us to improve our accountability in general to the
people that. if there is any need for compulson
acquissuon. or for acquisition-of any nature. 1t must
be for public use and then. we state the areas where
we reallv want to put that particular item that we
have takén or that particular property we have taken
from the people that this has been done in the mterest
of defence. this has been done in the interest of public
safetv etcetera. | support the amendment.

MR. ERESUELYANU (Kaberamaido County):
I support the Mouon. Mr. Chairman. But | think thus
amendment is onlv giving us thenotion that. whoever
would be acquinng that property 1s the state. But i
this country. there are also individuals who acquire
property from others illegally. Dunng the general
debate. it was made abundantly clear that. the
Karamgjong went and_ raided our cows in Teso.
Pallisa and wherever they went How do we protect
in this amendment” And how do we compensate
such peopic in the process” Others are savig it s
theft but there have never been amy 1 would like to
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stress thus here, there have never been any arrests
made of the thieves. although the thieves are known
So. I dunk 1t 15 now a constitutional matter that we
must also protect individuals who transcend borders
to acquire property from other places. And 1 feel we
should mclude 1t in thus amendment. Thank vou. Mr.
Chairman. '

MR. APUUN LONGOLI: (Bokora County):
Thank vou. vers much. Mr Chairman. As much as
the Member has mentioned about cattle rustling and
also people m that arca. Thave a different view to put
across. Mr Chairman, | do support the amendment.
Mr. Chairman. on the grounds that the people of
Bokora County lost a number of so many thousands
of ammals which were driven 1o Sorot. That was
1989, March. In 1989 March. the 97th Battalion
which was m Katakwi. rounded up so many thou-
sands of amumals and thev were drniven to Soroti.
including donkevs. goats and sheep. And dunng our
consultaton. the people told me that. what has
happened with those ammals. and that report. hon-
estlv i 1987, 198Y was sent to the Miruster of State
tor Defence that was Maj. Gen. Tmvefunza who
wrote to me that. the Minister for Defence was reads
W compensate those arumals. Smce 1989 up to
today . those wumals have not been compensated
And they were taken on pretext that they were gomng
to be given 10 lteso. and nobody claumed those
ammals even that ume in Teso. and the NRA ate
those cows  So. Mr. Chairman. i this respect -
(nreriection)-

THE CHAIRMAN S Canvou come o the Moton

MR.APUUN LONGOLI: Inthus respect. I would
sav. Isupport the Motion that. no government should
compulsonly deprive anvbods with lus property be
ita Raramojong or be 1t a a Muteso (faneghiter) |
support the Motion. Mr. Chaimian

THE CHAIRMAN: Thank vou

MR. RINGWEGI (Padyere County): Mr Chaur-
man. Fwould like to'support thus Motion. and also |
would like to draw the attention of the House to one
fact. that this Motion - the prnciple belund this
Mouon s that. compulsons acquisition 1s usually by
the state and the interest being protected 1s the public
usc as the amendment is seeking. And | would hike

‘o depart trom what Hon. Eresu was trving to rause

i tus House - The question ot rusting un Karamolu
1S HOtaguestion of compulsors acquisition tor public
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use. The Karamojong are onlv stealing cattle or the
lteso are also stealng cattle. Which ever way -~ So.
that should not be confused with the Motion whuch
is before the House. What the Motionhere 1s secking
to put 1n place 1s the fact that. the state should not be
rendered powerless.

There are incidences when the state mav want to use
particular property 1n the interest of the general
public like acquining a plot of land so that a school
can be built. and that would be good to public use or
acquinng a plot of land so that a health centre s buiht
So. I think Members should look at the spirit of this
amendment i this hght.  For that reason. Mr
Chairman. [ think this amendment 1s a good one and
| support it. Thank vou.

THE CHAIRMAN: Delegates. do vou really need
to go further debating this one”? | think it has
generated a lot of support and I will now put the
question.

(Question pur and agreed o)

THE CHAIRMAN: We come now to article 58
Thereare proposed amendments toarticle 5. but we
shall do 36 first

(Uuestion us amended agreed 10)

THE CHAIRMAN: Article 57. can | hear from the
Legal and Drafting Commuttee? It would appear
there 1s no proposed amendment. Someone1s raising
a pont of procedure first. Yes.

MR. KIRENGA: Thank vou. Mr. Chairman. Mr.
Chairman. | had a further amendment to 56 whuch
was considered by the commuttee and accepted. but
then it has not been put on the list. It was accepted.

THE CHAIRMAN: | do not see 1t on our report. |
think we are late. we have closed.

MR. KIRENGA: | would like a comment from

then. why 1t has not been included when it was

accepted at that ime”

THE CHAIRMAN: Hon. Ben Wacha. do vou
have any memory of that”

MR. WACHA: Mr. Chairman. Hon. Kirenga's
proposed anendment came before us and we had
extensive discussion on the matter. The principle

behind the amendment was to go into further detail
as to what usage the property compulsonly acquured
should be put. and the commuttee. as 1 recollect.
directed that it should be part (B) of Hon. Mulenga's
amendment. It was accepted. The pninciple behind
it was accepted by the commuttee. But it was not put
noursheet here. Ithink the confusion arose because
the technical commuttes thought that by incorporat-
ing the word use after public. thev would have
catered for whatever Hon. Kirenga had wanted to
put before the House. But [ think Mr. Kurenga's
proposed amendment goes further in trving to hist, at
least to specifv that. the property which has been
acquired must onlv be used for public use and
nothung else.  Therefore. catering for situations
which Mr. Mulenga indicated to the House earlier
on. that certain property are acquired purposely for
public use. but then diverted for private use.

THE CHAIRMAN: I though Hon. Mulenga was
saving that. property 1sacquired in the publicinterest
and then applied to private use. but now, was seeking
to clude the word acquire for public use as a
method of limiting that *“public interest™ " 10 = public
nse” " 1f that 1s so. would Hon. Kirenga still msist
on hus amendment given that. public use - really itis
very difficult sometimes when vou are dratting a
document to anticipate all areas of use - called public
use. But as long as thev can be fitted withun there.
And n fact by this. one can go to court and seck the
rejection of an attempt to use for an interest other
than public use. Now. do we need to go into
categonization? Can [ hear from Hon. Mulenga
please. No. no! Mulenga. how he interprets ““public
use "sothatonthebasis. wecanthen hear from Hon.
Kirenga.

MR. MULENGA: Mr. Chairman, I thought that
the use of the expression ““public use’” was clear
enough. wide enough.

THE CHAIRMAN: Okay. Hon. Kirenga, do you
insist”’

MR. KIRENGA: Yes. Mr. Chairman, What [ am
envisaging 1s two situations. one 1s an intention by
the government to acquire a property for public use,
then there 1s a situation after it has been acquired for
public use. when it uses 1t for another purpose at a
later stage. sav we want to make 1t unconstitutional
at a later stage.  So. that 1s why | was saying any
property acquired by the state compulsonly for
public use shall be used in the public interest and for
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public purposes - for the public purpose for which it
was acquired. So that. if it is used for some other
thing which is unconstitutional -

THE CHAIRMAN: But would you envisage a
situation where the government acquires land. builds
a health centre and then eventually sells ittoa pnivate

person?

MR. KIRENGA: Mr. Chairman, | had this expe-
rience in myself.

THE CHAIRMAN: Would vou see how vour
amendment would restrict?

MR.KIRENGA: Mr. Chairman. in Obote 1. we
had a property situated at Kololo which was ac-
quired by the then Minister for Lands for Public use
but then it was used for his residence.

THE CHAIRMAN: That was for public interest.

+ Hon. Medi Kaggwa. vou want to comment on thus”’
Anyway. | think really let us hear from Hon. Elly
Karuhanga who was, maybe. at the comnuttee as
well. I would rather hear from Hon. Karuhanga than
from intermediaries. Please go ahead.

MR. KARUHANGA: Thank you. Mr. Chairman.
Thus matter which was brought to us by Hon.
Kirenga was - he built hus proposal on a particular
case and I think he was more overwhelmed by that
case, and wanted to have the facts of that case
interpreted and summarized and brought into the
constitution. Thisisthe case of Hon. Chowdry when
he was a Minister for Lands and he just used to
acquireproperty and thentakeit. So. he thoughtthat.
we should limit the use. so that the Mirusters do not
abuse this power they have in acquining property in
public interest. but in point of fact. that was one of
thethings which gencrated the debate. where some of
us who had amendments to that effect had to put
them aside because we had words like *purpose””.
this was put off. and then we all aggregately agreed
that the word “"use’ . would suffice and would cut
outall the lengthy amendments that Mr. Kuarenga had
brought and lappeal tolumtosee thus in thus hight and
not to be overwhelmed by the Chowdry case. Thank

you.

THE CHAIRMAN: Okay. | think the Hon. Mem-
ber has indicated. politely that. he withdraws. Now.

57 -Clerk will youcall 57.1 will puta questionon thus
one.

MR. RWABITA (Ibanda South): Mr. Chairman.
I do not have much problem with that. Article 57 but
to me. it is one sided. It 1s okay to say that. ““no
person shall be subjected 10 unlawpul search of the
PErson. properivor entrvhvothers on that person s
prenuses but. Mr. Chairman. there have been
cases. where there have been lawful searches by
government agents and 1n the course, these people
who want to vicunuze the owner of the property can
even plant guns there orbombs, and then if they want
to victimize hum. although they have come officially.
but if there 1s nobody to supervise them. somethung
can be wrong. So. that is why I was suggesting that
we add just a small clause that lawful search should
bedone n presence of local authonities so that people
are protected from anv person who wants to victim-
1z¢ them. ‘

MR. MEDI KAGGWA:(Kawempe South): Mr

Chairman. this Article was considered in the techni-
cal commuttee. but | am surpnsed that our Chairman
has not reported on it Because we discussed it and
took a position. | request that he reports and then. 1t
may properly avoid the debate we are likely to have.

MR. KARURANGA: Mr. Chaiman. legally.
thereare some problems in thus Article. only that they
have not been properly formulated.  So. we were
wondenng whether we should just pass it or leave 1t.
Forexample. if vou look at 37(2). *no person shall
he subjected 10 interference with the privacy of his
home. correspondence. communication or other
property” . Now. vou realise that, if people come
searchung vour home, they should follow up a differ-
ent type of procedure from searching a commercial
premuses. Also. there should be just cause and this
ts clearly spelt out. People should just not - and thev
should actually haveappropnate Junsdiction. There
should be appropnate junsdiction which has been

relaved by court before they come runung to the
place.

THE CHAIRMAN: And what do vou say of
Clause 3" e

MR. KARUHANGA: Clause 3 1stoodetatled also
Mr. Chairman. can we refer thus Article 37 10 the

Legal Comnuttee”
THE CHAIRMAN: But it was in the Commuttee.

MR. WANJUSI: Thank vou very much. Mr Chair-
man. | will go along to'support Article 57, but with
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an amendment as suggested bv Hon. Rwabita
Because there are some incidences when may be vou
have a conflict with the government. and when thev
want to get hold of vou. when thev have come to
search vour home with some motive. thev can carry
something to be dropped in vour home in order to be
arrested. so | will go along with Hon. Rwabita’s
amendment to this Motion so that we pass it now.
since it has gone through the proper channels. Thank
vou, Mr. Chairman.

THE CHAIRMAN: | think Hon. Ben Wacha
wanted to speak.

MR. WACHA: Thank vou. Mr. Chairman. Sub-
artucle (3). as we agreed n the commuttee. was
supposed to be covered under the gencral Clause
which we proposed to bring to the House later on
Now. the committee also agreed that. afier discuss-
ing that. the whole article 37(1) and 57(2) should be
restructured to take into account vanous situations
which occur in such. And therefore. we were comung
to report Sir. and vou had asked me to comment on
57. but somehow. vou. | think forgot. and then
opened up a matter for discussion | was gomng to
report Sir. that this matter should be brought back so
that we refer 1t to the techrucal comnuttex for recast-
ing and re-drafting to take into account all situations
which mught anse in such  Thank vou Mr Chaur-
man. | think that 1s the position. Mr Kaggwa

THE CHAIRMAN Oka. 37 1s referred to the
Legal and Dréﬂmg Comnuttee. and they will report
back when the comnuttee mieets. so that 1t is re-
wnitten to take into account the situation. It would
appear - but some comment m general reportw ould
have helped anvway

Now. let us goonto 38 In 38, there1sa proposed
amendment i msertion of a new Clause which s
sponsored by Hon. Mavombo. Maj Ondonga. Hon
Amaza. Hon. Owm Dollo.andHon. Col Serwanga
Lwanga If Hon. Mavombo 1s here. [ ginve lum the
Floor ‘

MR. MAYOMBO: Thank 1ou. venv much. Mr
Chairman

THE CHAIRMAN: Yus. Charman of the Rules
comnuttee ‘

MR, KAVUMA: Mr Chaiman. betore we go (0
Sub~clause (10) of Article 38. 1 had two small but

important amendments coming before us. which
apparently the legal and Drafting Commuttee has not
included in theirr report but 1 have circulated.
Because | have got a total of 2() amendments which
I have circulated on Fundamental Rights and
Freedoms. these were circulated on 29th, last month.
So.lhavetatkedtoHon. Ben Wachaand apparently
the amendment sort of slipped their attention. But |
would like. Mr. Chairman. to let thts House know
about 1t. It 15 a non- controversial amendment. but
it introduces shight inclusion to make certain provi-
sions. to be consistent with what we have already
passed. Mr. Chairman. or we are gowng to pass.

THE CHAIRMAN: Ths 1s in respect of which

clause”

MR. KAVUMA: Mr Chaimuan. if vou look at
article 58(1). it talks of a nght to a fair heanng. And
itsavs. “indetermmnanon of civil ights and obliga-
rions or anv criminal charge. a person shall he
enntled 1o fair. speedy and public heanng before
the court or tribunal established by law.” Mr.
Chaiman. | wanted to include the words *“inde-
pendent and imparnal of court” Mr. Chairman,
this 1s important because apart from the fact that the
two normallv go hand in hand. - ““imparnal and
independent court . if vou look at Article 158(1).
which deals with judiciany. page 67. 1t savs, 11 the
exercise of judicial power. the court shall be inue-
pendenn and not subject 10 the control of or direc-
non of uny person or authoriy”” So. Mr. Chair-
man. | think. tus small inclusion of the words
“independent and impartial court”” is an amendment
which 1s important. Thank vou. Mr. Chairman.

THE CHAIRMAN: [s that. seconded” It 15 sec-
onded by Hon. Wasswa Lule and others. And. dous
this need tobe debated? [t is normal language in these
documents  Let us put the queston.

rQuestion put and dgreed 1o)
THE CHAIRMAN: Do vou have another one?

MR. KAVUMA: Mr Chaman. | am agamn 1n
AR(3)b). there s thus phrase e informed as soon
us reasonaby practicable i a lunguaye that the
person wdersiands of the nature of the offence ™

Mr Charmman. in Artcle 33(2). wich we have
alrcady passed. that s the old one, 1 think thereas (1)
or (2) which comes before. But there 1s this one
which savs. “uperson who is urrested, mistreated
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ordetainedshall be informedimmediately. . Shall
be informed immediately - thatis 33 - ma language
that he understands the reasons for his arrest and so
on. Now. in 58. we are talking about nght to a fair
hearing, and we are saying that a person shall be
informed as soon as reasonably practicable in a
language that the personunderstands of the nature of
the offence. Now. for purpose of consistency n
drafting. I think we should say. be informed imme-

diately.

THE CHAIRMAN: That one was the position we
took. In fact there was an attempt to add ~“immed:-
atelv upon arrest’”  But we left it at immediately

MR. KAVUMA: It was an amendment by Sam
Engola -it was proposed by Hon. Sam Engola who
was absent, and we did not pass it. We leftitasitis-

THE CHAIRMAN: The provision was left as it
was. Hon. Sam Engola sought to add the words
“immediately uponarrest’” Theother area where
the Members are remembering that thev use the word
**practicable” is in relation to informung relatives
and the spouses. But in relation to being informed of
the reason for being arrested. the word ““immed:-
ately”” wasused. So.Mr. Chairman. we should just
be consistent really. And so. | put the quesuon.

(Question put and agreed 10)

LT. MAYOMBO: Thank vou very much. Mr
Chairman. | beg to move the Motion -

THE CHAIRMAN: Hon. Ellv Karuhanga. [ saw
your hand before. | would like to give the Floor to
Hon. Mayombo to move the amendment. unless itis

urgent.

MR. KARUHANGA: Mr. Chairman. | have just
observed in 58(3)(¢). somethung that may escape our
attention and it did escape the comnuttee s attention
and my attention before. But with vour permussion,
could I just bring 1t out and vou see whether it can be

handled?
THE CHAIRMAN: Yes. could vou proceed.

MR.KARUHANGA: Thank vou It 1s said that
--anv offence which cames a death penalty. be
cqtifled to legal representation at the expense of the
state”. Now. Mr. Chaurman. I note that - we could
hear the assistance of counsel - 1t s so important for

a person who 1s going o serve a very long term
umpnisonment Like hie sentence where such a person
should reallv be asststed. especially if such a person.
an independent person - somebody who 1s too poor
to afford a lawver. 1thunk the state should be able to
extend 1ts assistance for a person who is charged for
death penalty and life sentence. So. | wanted to add
the words ““life sentence and “*death penalty’” so
that the state can. at least. afford legal counsel for
such a person. That 15 1 3(e).

THE CHAIRMAN: It has been seconded. Yes.
Hon. Medi Kaggwa. vou are opposing that”

MR. MEDI KRAGGWA: Is it m order. tor Hon.
Ellv karuhanga 1o propose somethung which we
rejected i the Legal and Drafting Comnuttee? We
considered that. and we said we should onlv leave it
on a death sentence because we thought extending
it 1o hife sentence will be too much on the state.

THE CHAIRMAN: That information was not
available to the Chair. And the Hon. Member was
not there. So. since 1t was rejected. in the comnuttee
do we proceed with it.  There are muxed feelings.
Hon. Abaliwano. let us get a management opiruon.

MR. ABALIWANO:(Bugabula South): 1 thunk
we should proceed with it. Mr.Chairman. on the
understanding that 1t 1s even badlv wntten. Everv-
thung 1s to be given. we should even change it. “"Be
entitled to legal representation at the expense of the
state. nany offence which carmies a death penalty ™

I tunk most ot us beheve that what we are discussig
here are nghts. whether the state can afford it or
cannot afford it. that s not the1ssue. Because 1f what
we are tryving (o do now 1s 1o legislate because the
state 18 power. at this current moment. without or
sacnficing the mterestof the individual. 1 do not tunk
that s really fair to our people. 1would suggest. Mr

Chairman. that we should defimtels mclude hife
sentence and weshould put thus matter of the expense
of the state. Because most of our people really arc
100 poor t be able to engage lawvers and thercfore.
there would be a lot of inyustice if they are not given
this assistance. Thank vou.

MR. SEBAANA KIZITO {Makindye East): 1
want o answer vour question. Mr.Charman Be-
vause we appomt these commutiees. especially legal
and draftuyg comnuttee with confidence that they sit
down and they shuft through all the amendments
which we proposc. and then they brmg those whuch
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they think are correct or we should discuss here and
we discuss them here. But if someone has presented
an amendment and this commuttee has discussed 1t
and has found that that amendment 1s not acceptable.
to the commuttee. unless 1t 1s a vote of no confidence
on the committee. we should. I think - n my opinion,
we should have confidence. Because there are 50
many amendments which have not come here -onthe
Floor. And I think it would be futile and tme wasting
if we allowed evervbody. Let the Hon  Member
from Nvabushozi not use tus membership of the
commuttee to come here and bring things which -
(interruption)- ‘

THE CHAIRMAN: Now. vou are imputing an
improper motive. he was not there

MR. SEBAANA KIZITO: Ifhe was not there and
they are supposed to be there. there are somany other
people. he should have been bnefed  So. [ do not
thunk. Mr. Chairman. vou should allow this kind of
thing to happen. Otherwise vou are gong to open
things which have alreadv been closed and we are
gowng to reduce our speed to be disorganised if we are
going to be impeded bv repetitions. by openung thungs
we have already closed. Mr. Chairman. Thank vou.

THE CHAIRMAN: Hon. Otafire vou have the
Floor.

COL.OTAFIRE: Mr. Chairman. | beg to support
the subrmussion by Hon. Karuhanga in that - the fact
that. the matter mas have been disposed of by the
Legal and Drafting C onunnier does not mean that
their pnonties could be different trom our prionties

Hon Chaimuan. vou ven well know that. nonmalhy

death sentences arc conumutted to hife impnsonment
Which indicates that. life imprisonment 1s an ex-
tremieh harsh sentence | bey thus House to consider
the fact that. somebody who docs not understand.
whois a lay man as far as the law 1s concermed. could
be put away tor the rest of hus or her hife because of
lack of abihity to defend oneself  The fact that the
state man not afford a lepal representation tor all
these people man be difticult now . but if we mamtam
peace and our countns prospers. [ amsure that. if this
happens as a result of this constitution. [am sure that
the state shall be able toaftord representation | think
W should adopt Hon - Karuhanga s submusston.
and put tus matter into consideration Thank sou.
Mr Chairmuan

THE CHAIRMAN: Anvway. now let us proceed
this way'. instead of arguing whether or not we should
proceed with it. let us proceed with it and dispose of
it. Itis proposed by Hon. Karuhanga that paragraph
(€) be amended to insert the words “/ife sentence™”
and ““death penalry”". | will put the question.

(Question put and agreed 10)

THE CHAIRMAN: Now.Hon. Mayombo- Hon.
Ruzindana. vou seem to have something to say”?

MR.RUZINDANA: Thank vou. Mr.Chaiman.
On that amendment which has been carned. there is
one small thing mussing about the expenses of the
weaknesses of these other people. Mr. Chairman. If
vou only give hum legal assistance, and witnesses do
not turn up. then he will not be appropnately de-
fended and I think we could add the expenses of those
witnesses. These people have the whole of Uganda
ranged against them as individuals and | thunk 1t 1s
proper that. those witnesses - we want fair tnal and
fair tnal demands that the witnesses should be there
and therefore. we should include. among the ex-
penses that. a state should make expenditure on the
witnesses. Mr. Chairman.

THE CHAIRMAN: Hon. Mulenga. vou seem to
have some 1dea.

MR. MULENGA: Thank vou. Mr. Chairman. The:
1ssue of witnesses seems to conke under Clause 4
““Nothung donc under the authonty of am law shall
be held to be consistent with,. ™ and then it cones to
paragraph (g) ot Clause 3 of this Article to the extent
that the law imposcs condittons that must be satisfied
totesttfy on behalf of the accused and to be pard their
expenses out of public funds So. in reality. it 1s
catered for there except perhaps the Hon. Ruzindana
may want to make 1t less restnicted.

THE CHAIRMAN: No. but thus onc provides for
a law that can allow paviment of expenses. | do not
think we should proceed with that one.

LT.MAYOMBO: Thank vou ven much. Mr

Chaman Mr Chamman, through vou to Hon.

Delegates. | seeh to move an amendment - to move
a Motion to delete the exasting Article 38(10) whuch
15 an exeeption to the pnneiple. Mr Chairman. and
we eentred i article Y. and this amendment reads as
tollows " Noduw shall be wiken in contravention of
{ Janse Yot this Arncle merelvbecause itanthorises
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a court marshall or tribunal to 1ake this very acfion
against a member of the disciplined force for the
said offence. the comminal of which 1s manifested
and evidenced with the trial and conviciion of that
member byan ordinary court noi ci vil court ~ lbeg
10 move.

THE CHAIRMAN: Is it seconded” Okay. could
you give reasons for -

LT.MAYOMBO: Mr Charrman. Hon. Delegates.
the umport of Arucle 38(9) 1s the principle that
citizens should not be tned twice tor commutting an
offence. The exceptionto that rule. whichis exasting
in Sub-article ( 10) now 1s to the effect that a soldier
who commnuts a crumunal offence can be trned again.
after he has served hus sentence. by a civil court. You
charge. convict and sentence a soldier n a mulitary
court. the civil court still has jurisdiction to try hum
again and sentence him. The only exception is that
they put into consideration the purushment that he
has served. Mr. Chairman. | think thns 1s double
jeopardy. | seek the mdulgence of this Assembly to
remove this double jeopardy so that soldiers who are
tried and convicted by a civil court or an ordinan
court are not tned agan by a nulitary. court.

[n the same spint. Mr. Chairman. if vou read section
68 of our exasting Statute. Statute No- 3 of 1992,
under this Statute. offenses under the Penal Codeare
categonised as service offenses. | find thus descnp-
uon unfair and also bogs down the tnbunals and
court martials where all the tune. they are nvolved
in trial of offenses like theft or clopement. | feel Mr
Chairman. that once we make this awnendment. there
will be need to re-define ” ‘Service toheonh those

offenses which are related to the adnumistration of

the army - which are related to the running of the
militar\'i Offenses like cowardice maction. offenses
like bréach of concealment. offenses like nushan-
dling of weaponry Service offenses which are
related to the runung of the ammy Sol find that court
inartials will be relieved of the tash of thving the
common criminal offenses. Thus junsdiction should
be left to the civil and ordinars courts

Mr. Chairman. in the same amendment. [sull wish
to mamntain that the junsdiction of ordian courts to
trv again. on the basis of the same facts. a soldier.
who by uqmruﬂmg a conynon crinunal otfence alsu
commits a service offence - [ Want 1o g1ve vl quole
an example. Mr. Chairman. When a soldier leaves
his unit. gets agun. puresacitizen. thatmas amount

tocausing grievous bodily harm but at the same time.
that offence may also mean mishandling weaponry
So. | feel that the court martial should still have the
right - after the ordwary court has tnied him and
sentenced tum for causmg gnevous harm. the court
martial should still ‘have the nght to trv tum for
mushandling weaponn  This is what | intend to
entrench and this 1s what 1 feel Members should
entrench 1n the constitution. On thus. | beg to move.
Thank vou Mr Chairman.

MR. OWINY-DOLLO: Thank vou Mr Char-
man. Mr Channan. this proposed amendment seeks
to defeat the practice of double jeopardy as my
learmed Friend and Hon. Delegate has stated. There
are instances where a member of the disciplined
forces may be tnied by the civil court and after that.
the disciplined force again retnes hum. Allthat weare
saving 18 that the law should clearly provide that the
disciplined court may only take recogmition of sen-
tence or order agamst a member of the foree without
having to trv lum agam and then 1if for example. a
crmunal offence for which a member of the disai-
plined torce has been convicted and sentenced also
constitutes an offence. | will give an example. Mr
Chairman. a soldier goes out of Lubiri Barracks at
X .00 p.m. comes to town and assaults somebody for
which he s tried. convicted and sentenced. Now if
the law savs that no soldier may leave Lubin Bar-

sracks at ¥ 00 pane, now the disciplned court may

take cogiution of the tact that when thus soldier was
tried. evidence was laid and it was believed by court
thathe had actually comnutted thus offence atter 8.00
p.m. Now he could be disciplned tor leaving the
barracks at ¥ 00 p:m He could also be disciphined
for the assault. It will not amount to sentencing or
convichng but now taking disciphnars action. This
would now be double yeopardy but this would fit

withun the rules of the disciplined foree. Mr. Chaur-
mal

THE CHAIRMAN: Should wu vote!
seeking clanficaton”

Who 15

MR. BEN WACHA: Mr Chairman.  am sorn |
have to raise this matter although it can be betore our
commuttee. that the manner m which this matter has

‘been dratied. | think 1t should be revisited by the

sponsors of the moton The wav [ ook at . | think
they are seehing that the other court. the admuustra-
e court or tnbunal should tike ntd account what
has alrcads then place if Tunderstand them well. so
that no turther pumshiient should be meted on the



WEDNESDAY. 7TH SEPTMBER 1994

1963

THE CONSTITUENT ASSEMBLY

member of the disciplined force. But it is here. 1s
almost authonsing it. So 1 would rather ask that thev
look at the amendment again.

MR. OWINY-DOLLO: Mr. Chairmarn. we are
saying the very reverse. the converse of what Hon.
Ben Wacha is saving. We are saving. after the civil
court hastried. convicted and sentenced a member of
the disciplined force. the tribunal on the admurustra-
tive court of that disciplined force will not try lum
again. But it mav use this conviction and sentence to
discipline hum. That is what we are saving.

THE CHAIRMAN: And I think that comes out tn
the drafting as it is.

MISS. FIONA EGUNYU: Thank vou Mr. Chair-
man. Mr: Chairman. | seek the following clanfica-
tion. Hon. Noble Mavombo has presented thus when
he tabled a motion that the NRA Statute 1992 also
makes cnminal offenses service offenses and that
being the case. it would mean that whether or not you
are tried for a cimmal offence. if again vou are tned
for a service offence. there 1s double jeopardy. vou
have been tried twice for the same offence. [ seek that
clarification. Furthermore. there are offenses like
treason. In treason. the equivalent of a service
offence ansing out of treason will be releasing
codified military information. So. whether or not vou
have alreadv been tried for treason generally. vou
could also be tried by a tribunal court for a service
offencesuch as releasing codsfied infonmation which
~tome. stillamounts tothe same thing Y ou have been
tried twice for the same offence Mr. Chairman.
furthermore. the NRA Statute of 1992 gives court
martals and tnibunals junsdiction to try both Penal
Code offenses and service offenses. | do not support
this amendment because whereas they are saving
that the civil courts have no junsdiction totry service
offenses and therefore. that 1s the ground on which
thev want the court martial, ata later date. totrv such
aperson. It could be arranged that a person betore
a civilian court. who has also comnutted a serviee
offence. could be transferred for tnal v a count
martial or a tnbunal so that he 1s not tned twice. 50
Mr Chaiman. | seek that clanfication trom Hon
Noble Mavombo given that cnnunal offenses. as of
now. are also service offenses Thank vou Mr
Chaiman.

MAJ. GEN. TlNYEFUZA: Thank you Mr
Charman. Mr Charman. | have two clanfications
first of all to make betore I comment on the proposed

amendment. It 1s under discussion. I would like
nform the Hon. Members withun the army that we
amended the Armed Forces Statute to limut the
Junsdiction of tnbunals and court martials to servivx
offenses and we transfered offenses commutted un-
der the Penal Code to be tned under civil courts.
Because we think thus will ease out the problem of
having two parallel judicial svstems which. at imes.
evenare not facilitated enough to carrv out adequate
tnal based on good investigations and so on and so
forth So with this 1s one as background. this 1s 1n
response to the Hon. Delegate from Soroti, what she
was raising. But coming, specifically to thuis Mr.
Chaiman - (Jnrerjection)

THE CHAIRMAN: | think she is from Kumi.

MAJ. GEN. TINYEFUZA: Oh! from Kum.
Thank vou Mr. Chairman. Hon. Mayombo's pro-
posed amendment basically has one basic compo-
nent 1n that 1t tnes to cure or remove the double
Jeopardy element n trving a soldier 1n two courts.
The only problem is that it removes double jeopardy
¢lement on crimunal offenses and puts it on service
offenses. Now. ths is the problem with this amend-
ment and that 1s where | would want to - because |
would gmve an example to Hon. Members. If a
soldier goes with a gun and causes gnievous bodily
harm and he is taken to Luzra for four vears. it
means that upon his release after completxén of hus
sentence. then he will go to the court martal again
and be charged again for nususing a gun because
mususing a gun 1s also a service offence and he wall
be put in Makindve. now under court martial and
also impnsoned tor another four vears. Now this 1s
veny serious because if vou are trving to cure a
human beng tned twice: for the same offence cnnu-
nallv, and then subjecting him to face the same trial
for a service offence. 1 think vou do not solve the
problem. So. Mr. Chairman. | agree with the spint
of the amendment of Hon. Noble Mavombo. There
1s no doubt that 1t 1s wrong to - as clause (10). Mr.
Chairman. appears now. 1t1s defintely a very unfar
sub-article in that a soldier can be tried for the same:
offence twice and impnisoned for a number of vears
repeating. So. [ would agree with Hon. Ben Wacha
that mavbe we refer this amendment for re-drafting
and sec that we cure the - 1f a person commuts a
service offence. then he should not be tned in the civil
court. he should be reterred to the court marual so
that the case 1s fimshed there. So. Mr. Chairman,
while | agree with the spint of the amendment. 1 think
we have not cured the problem of double jeopardy of
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asoldier being tned twice for the same offence on the
same facts and pumished twice. So I beg that we
move and defer this amendment Mr. Chairman.

THE CHAIRMAN: In view of the reservations
that have been taken both 1o the wording and to the
concept. it would be better if this was looked atbv the
Legal and Drafting Commuttee so that we do not go
into debating it now but we shall debate what comes
out of the Legal and Drafting Committee. Agreed”?

HON. DELEGATES: Yes.
THE CHAIRMAN: That is referred.

LT COL. KIIZA BESIGYE: Thank vou. Mr.
Chairman. I am seeking clanfication on procedure
because | am getting rather concerned with the work
of our Legal and Drafting Commuttee. These amend-
ments werediscussed fully by the Legal and Drafting
Commuttee and approved in this form to come here
We are now recommitting them to the Legal and
Drafting Committee. shortly after recommutting
Article 57 which was similarly before the legal and
drafting commuttee and submutted to us with no
proposed amendments on the very recommendation
of Members of the legal and drafting commutwee. 1 do
not know whether our procedure is protecting us
sufficiently from inconsistency by the Legal and
Drafting committee. The fact that the Vice Chair-
manofthe Legal and Drafting Commuttee is the same
one who, having presented this report seeking for its
recall, to take it back to the Legal and Drafling
Commuttee. I do not know if the Legal and Drafuing
Committee is going 10 continue. acting that way.
whether we shall be making progress in our work or
otherwise. | am seeking clanfication on this proce-
dure.

THE CHAIRMAN: | thunk the Charr can also
comment on this. The Legal and Drafling Comput-
tee. since they began their work as we went article by
article. they have processed 122 amendments and
reduced them from 122 up to the figure of 16 plus &
to 24. So from that point of view alone. we cannot
underestimate the work that commuttec 1s doing for
us. We should actually be grateful (4pplause). And
as evidenced today. we have moved so well. essen-
tally because of the work of the Legal and Drafling
Comnuttee. It is only two matters that have been
referred out of a possible mine and thus referrence 1s

because other matters arise as we go in dialogue and -

discuss here. The fact that they have discussed does

not preclude us from developing new ideas as we go
along. So for me. Iwould not really seek 1o take the
position that that commuttee is not assisting, or if it
1s assisting. not adequately. But let me hear from the
Chairman of Legal and Drafting Commuittee.

PROF. KANYEIHAMBA: Thankvou. Mr. Chair-
man. |am very grateful for those explanations you
vourselfhave given. But | think there ought not to be
any misunderstanding as to the function and role of
the Legal and Draftmg Comumutiee. Our work 1s to
consider. svnchrowse and discuss with people who
have subnutted anendments for purposes of reduc-
ing the work. But 1t 1s not our job to substitute a
decision. What we say is that this proposed amend-
ment is persuasive and therefore. a delegate should
be allowed to submut and argue for it in the plenans
session here: We are not making decisions tor the
CA. These decisions are for vou. 1t is true that as
individual members of the Legal and Drafting Com-
mutlee. we can support or not wn our individual
capacites as Delegates. But on manyv of the amend-
ments which come. we ourselves are divided. whether
we should support it or not. Therefore. it is not
incompatble with our work that the Vice Chairman
comes here and either opposes an amendment which
we have passed or supports it. So | wanted to make
that clanfication verv clear. Sir. There will be certamn
legal amendments whch. as a committee, we shall
solidly support on legal grounds and that position.
wealways makeitclear. Forexample, onClause 54.
we said that we - persuaded evervbody and we all
agreed that we could not better it and that was the
recommendation fromus. It was unanimous. Sothe
powt 1s that we do leok at these amendments for
purposes of saving that thev are debatable in the
plenary session. Byt we are not saving they should
be adopted. We do not muke that proposal. I thank
vou Sir '

THE CHAIRMAN: Now. | thunk let us goon to the
other amendment on Article 58, There is a proposed
amendment by Hon. Wasswa Lule and Hon. Cecilia
Ogwal with regard to Clause (12).

MR. WASSWA LULE: Thank vou. Mr. Chaur-
man. We propose that in Article 58. we delete Clause
(12) and nsert the following new Clause. We shall
state that ““no person being tried for a crimingi
uffence shail be compelled 10 pive evidence against
himselt or herself or against his or her spouse’”

- Arucle 58 Clause (12) as it stands 1s inconsistent

with intemational standards. The qualification in the
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article which says or talks about “crreumsrances as
may be prescribed by law and acceptable in a free
and democratic society”” is an opening for the nghts
that are guaranteed there not to be taken away . The
proposed amendment is more absolute and t meets
international requirements under Article 14 Clause
(3) paragraph (g) of the Intemational Cevenant of
Civil and Political Rights and it is for those reasons
that we propose this amendment.

THE CHAIRMAN: The amendment 1s that (12)
be deleted and be substituted by the text that appears
on the report we got from the Legal and Drafting
Commuttee. [ now put the question

(Question put and agreed 10}

THE CHAIRMAN:We are not in a position to put
the final qucs’flon on Article 38 because we have
made a referrence to the Legal and Drafting Com-
mittee with regard to Clause (10) and when that

comes through. then we shall put the final question-

on that which means we now go on to article 39
There is a proposal to delete the whole of Article v
but the report does not indicate who the sponsor 1s

MR. BEN WACHA: Mr. Chaiman. this 1s the
amendment which I had alluded to earlier on in our
report. This is by Hon. Tiberio Okenv: Hon. Tibeno
Okeny wants to remove Article 59 on the basis that
it has already been adequately covered by 31. We
tned to dissuade lum from this course but he has
nsisted. Sowe thought that matter should be handled
1n the plenarv. Thank vou.

THE CHAIRMAN: 51 onl enumerates and then
the others claborate  That 1s how 1 understood 1t 10
be. But Hon. Tibeno. vou still msist that vou want
todelete and leave a vacuum on vour conscious. the

nght to conscience.

MR. TIBERIO OKENY: Mr Charman. | am
still insisting that this Article should be deleted and
the provision that was provided for as a protection o
this Clause 1in the 1962 con~t:tution and which was
repeated 1n the 1967 constitution 18 more of a
meang than thus one which onls stipulates the
freedom of conscience. cxpréssnon and movement
and leaves 1t there, which 1s almost tantamount to the
one already stated m Arucle 1 So lam mtending,.
Mr. Chairman. to move before thuis House that as 1t
stands at the momient 1 39, 1t should be deleted and
replaced. The extraction should be taken trom 1962

which all the Members will look into article 25, 26
and 28 It provides for more or betier protection
which 1s really meant - | think thus 1s the meaning of
this article.

THE CHAIRMAN: Are vou seconded?
MR. TIBERIO OKENY: Yes. (Laughter).

THE CHAIRMAN:
voluntary action”’

Is that by duress or by

MRS JANET OKORIMOE: Thank vou. Mr.
Chairman. The seconder 1s Janet Okorimoe - Kotido
woman.

MR, TIBERIO OKENY: Mr. Chairman, | would
really appeal to this. Hon. House to look at this
amendment | am submutting before them <(/nterrup-
non)

THE CHAIRMAN: But could we get it clear first.
The report which has come from the Legal and
Drafting Commuttee 1s saving that vour motion 1s 10
delete. full stop. Is that it?

MR.TIBERIO OKENY: Delete and insert. Mr.
Chairman.

THE CHAIRMAN: Well. this does not say so.

MR.TIBERIO OKENY: [ think it 1s under tvping.
the corrected one.  But here before me. it is here.
delete and insert the protections that were in stand in
Articles 25. 26 and 28 of 1962 as it was also
mncorporated i the Constitution of 1967

THE CHAIRMAN: But that 1s not the report we
got from the Legal and Drafting Comnuttee. Could
we hear from Hon. Ben Wacha on that one?

MR. BEN WACHA: Mr. Chairman. thus matter
received adequate attention but I do not seem to
recollect that the proposed insertions were brought to
our attention because then. it would have been
almost the same like what |am going to propose We
could have reconciled it. Maybe the Chairman could
help here.

PROF. KANYEIHAMBA: Thank vou. Mr. Chaur-
man. | thunk that the Legal and Drafting Comnuttee
tned 1o explain to Hon. Okeny that the way this
Chapter 1s drafted and structured 1s 1 such a way
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that the nghts and freedoms which we are trving
enshrine are divided into three categonies. There are
those which we call the rights of the first generation
and that class of the second generation and thurd
generation. In the first part. that is in section 5 1. thus
isonly declaratory of these nghts. Then the insecond
part. the constitution attempts (0 cnumerate some
aspects of each individual freedom or nght that we
have enshrined and this relates. actually. to section
59 which does elaborate further on the nghts it has
enshrined in section 51 If you look at all the
freedoms and nghts which we have talked about. that
is how they are dealt with not only 1n this Draft
Constitution but by any other Bill of Rights that vou
may examune. Whether it is denived from the United
Nations Universal Declaration or the Organization
of African Unity Charter on Human and Peoples
rights and therefore to remove this Clause. would be
upsetting the systematic way that this constitution
has set out to descnibe, define and enumerate nghts.
So it was our unanimous decision of the commuttee
that this section should stay but as I have said. the
Hon. Member who has moved this motion did not
see it that way. Thank vou Sir.

THE CHAIRMAN: Now. while it is possible that
the Member could proceed with his amendment as it
appears onthe report. the problem I am having is that
here it is saying that he should delete. Now. he wants
to insert but the msertion is not known to the Chaur.
I mean the details. the particulars so that 1t would be
unfortunate if | was to put the question to vote on
matters of which. as Chairman. 1 am not fully
informed and then find that there are inconsistencies
or conflicts. 1really do not know how to proceed on
this one. Hon. Member secking to move. do vou
think that it would not be better if vou went back to
the commuttee to see what vou mtend to mnsert” No.
no. it is not fair to say move vour mouon so that we
may defeat it. I think the Member should be givena

chance

MR. TIBERIO OKENY: Mr. Chairman. [ seck
for your protection. Mr. Chairman. 1 have really
stated v reason for moving this deletion and mser-
tion and I have spoken to the Chairman of the Legal
and Drafting Committee this morning about this
matter. and he promised he was going to look into 1t.
Now. as he has answered some of vour doubits. but
he seems not to have remembered that | have put thus
rnatter befofe um. Well. we cannot now make here
thys Assembly a court. But I am still withun mv own

nghts Mr. Chairman. Whether the House wall want

to throw thus amendment out, it will provide for my
own conscious freedom, that I moved it because
here. Article 97 lumps all these concepts, expression
and movement together. But what [ am seeking to
amend 1s really to put there systematically as it was
stated by the chairman of the legal and drafting
commuttee that the protection for the freedom is there
laid out and protection for the movement which 1s
lacking at the present state. So. Mr. Chauman, 1
leave the decision before thus Assembly .

MR. OGWEL LOTE: Thank you Mr. Chairman.
Mr. Chairman. I could seetwo things from the Legal
and Drafting Commuttee and the mover Hon. Atwoma
Okeny. What [ would like to appeal is that if this
thing can be revisited as suggested - because the
Legal and Drafting Committee has said that the
amendment was secking to delete the whole article
and yet the mover says no. He was secking to delete
and insert what appears in the 1962 constitution. So
I propose that let this be revisited - ifhe could accept
so that they revisit it and they give us - and we shall

also see the amendment in front of us. Thank you
Mr. Chairman.

MR. JACKSON HASHAKA: Thank you Mr.
Chaimuan. Mr. Charrman, since the Hon. Member
has msisted that he moves on with his motion. |
would propose that he goes ahead and perhaps at a
later stage vou put it to motion.

THE CHAIRMAN: Well. he has gone ahead.

MR. HASHAKA: Yes. then perhaps. afier it has
been discussed by Members. then vou put it to
question. Thank vou.

MR.JOHN NDEGE: Thank you very much. With
due respect to the mover of the motion. he does not
really tell us what ments in his amendment are not
included nthisarticle 39 Allhe says. remove article
39 andhave 62, he does not tell us why, Two. he goes
ahead to agree with the Chairman of the Legal and
Drafting Commuttee that actually it has been set out
here - articles 59.60.61. 62. are interrelated. Unless
hetellsusthat the other arucles after the one of 62 are
interrelated as we have them here. 1 think his
argument really does not carrv much weight. So. in
my opinion. I thunk from my place they had nothing
Ithank agauist the arucle. Itis very clear. it protects
all the people. 1t protécts the women and the children
and evervbody and | think we reject thus amendment
of 1962 which I think even archasc and it must be out
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of date with the present realities and we continue with
the present posttion. So. | think I reject hus amend-
ment. First it was not clear. two. it does not really.
m principle. change anything which 1s embodied
here. So on those grounds. [ think we go ahead and
voteand continue as fast as we have beenmoving this
mormung

MR. KITARIKO: Thank vou. Mr Chairman. |
believe 1 have seen the rendenng of the Articles 25.
26 and 28 of the 1962 constitution. s 1t my
understanding that the mover thinks that that 1s a
better rendering than the Draft Constitution or have
thev missed some substance?

THE CHAIRMAN: | do not know He said 1t 1s
better rendenng. I thmk we should pronounce
ourselves on this one. [ will put the question

{Quesrion put and neganved)

THE CHAIRMAN:We have an amendment on
article 39 under the sponsorstup of Hon. Ben Wacha.

MR. BEN WACHA: Thank vou. Mr. Chairman
Mr. Chairman Sir. permit me tomove an amendment
under Article 59( 1) and I seek to move that the words
which appear in Clause (1) of Article 39 to the effect
that. “*4/l persons shall have the right 10" be
deleted and substituted by the following words: “*No
person shall be hindered in the enjoyment of the
following™ | beg to move Sir,

THE CHAIRMAN: Is that scconded” ft 15 sec-
onded by Hon. Mulenga and Hon Leander
Komakech. Could vou speak to the amendment
Please. ~

MR. BEN WACHA: Thank vou Mr. Chairman.
Mr. Chairman Sir. the rights which are specified
under Article 39(1) are what are commonlv known
as first generation nghts. They are what are termed
inalienable and inherent rights. Members will notice
that the principle of inalienability of these nghts 15
accepted by the Draft under the provisions of Article
12" Now. while Article 51 specifically Sir. article
S1{1)(b) enumerates these nghts. it 1s unfortunate
that no other article protects these specific nights.
The proposed amendment therefore. Mr. Chairman.
deals with the protection of the nghts spectfied.
Further than that. 1t also re-emphasizes the fact that
these nghts are inherent. God-granted and they
cannot be granted by the State. The State decides

protecting these rights and it must also see that the
beneficianes of these nghts are not hindered in theiy
enjovment. Now. Mr. Chairman, Sir, Thastento add
that no nght at all. 1s absolute. However. besides the
hindrances as specified under what we propose to be
the general derogation clause. 1t would be unwise to
leave these nights otherwise unprotected. Having a
night Sir. 1s okav but the nght as specified. must be
constant if the law leaves. Therefore, it is the inten-
tion of this motion Sir. to bnng the protection of these
unalicnable nghts under the verv armpit of the
protection of this constitution. | beg to move Sir,

MR. BAGEINE: Thank vou. Mr. Chairman. | beg
to support the amendment as the Article which 1s
beng amended stands. The 1dea of protecting these
nghts is onlv in the margin but in the statement in the
clause. 1t1s not there. So [ would like to support the
amendment because 1f someone 1s known to have
nghts. 1t 1s no guarantee that those nghts are pro-
tected and since the 1dea 1s to protect these nghts, |
think we better be clear and specific that these nghts
are protected.

MISS. MARGARET ZZIWA: Thank vou very
much Mr. Chairman. 1 wish Mr. Chairman. to
oppose the motion. Mr. Charrman. Thave a problem
with the new amendment as proposed. ““rno person
shall be hindered " By who really? And this one as
opposed to 59 as itstands. just plainly and clearly as
its put that “all persons shall have the right”” This
one 1s actuallv coming in to define who it should be
and then even in the amendment. this person who s
asked not to hinder 1s not defined. Maybe there 1sa
pre-supposition which 1 do not know whether it can
actuallvstand. The factthatitis mentioned that these
nghts are God-given. let it remawn as God-given and
we shall observe themand thev will be protected. But
I would not support the idea of introducing the
element of being hindered or not being hindered
because 1t may be very difficult for somebody to
come out and junsdictate onit. Ibeg to oppose Mr.
Chairman.

MR. MAZIMA: Thanks verv much Mr. Chair-
man. | stand to oppose the motion because [ have a
problem with the word “hinder"". If you look at
what we have been doing. we have been inserting the
word “except”” lam wondenng whether that one is
not hindering the full enjoyment of the law. So.
because of that. Mr. Chairman. [ stand to oppose the
motion as proposed.
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MR. ATWOKI: Thank vou Mr. Chatrman. First
of all.  would like to define to the Hon. Members the
meaning of the word “hinder™" It refers to obstruct
or hold back and in that respect therefore. we are
looking at these nights as being nalienable but we are
saving it can be hindered because of our past expe-
riences and possiblv the present. Therefore. I sup-
port the motion because I know 1n the past and the
present. these inalienable rights like Press freedom
and freedom in the media has always been obstructed
or held back bv the political leaders of this country
Thank vou.

MR. OCHIENGH: Thank vou Mr. Chairman.
Mr. Chairman. [ think 1t is onlv obvious that this
amendment should be supported given the expen-
ence we have gone through. In arucle 51. we have
guaranteed the nght. the nght 1s already provided.
Now what is left 1s to protect and guarantee it and
having gone through the expenences we have had. 1
know we are all politicians. we all have gone through
various experiences where people have compliuned
of having been ngged out. having been stopped at a
road-block while going to campaign. having been
stopped at a road-block while going to register and
all sorts of expeniences. When we look back. I thunk
it should be only normal that we should all support
this because 1t protects all the poliicians. protects all
the civilians whoare interested in freely participatng
in the affairs of their country. If vou reallv feel vou
want to contribute. nobody should have a nght to
hinder vour free participation in the political affairs
of this country and that 1s what this amendment seeks
to enshrine that the night to participate should be
guaranteed so that nobody. no ndividual or State
organ or orgarusation should hinder anvbody. Sol
beg to support the motion.

PROF. KABWEGYERE: Thank vou. Mr. Chaur-
man. [ oppose the amendment mainly because of the
non-technucal usage that can be attached to the word
“hunder””. Mr. Chairman. among other things. | am
a teacher. I want vou to look at clause (b): freedom
of thought. conscience and belief. We shall include
academic freedom 1n institutions of learming. It 15
very possible if vou use the word ““hinder™ in the
opening of this article that a student could say that
vou have used thus word or vou have talked in this
;nanner. vou are huindenng mv academic freedom
and 1t will be a constitutional matter. | have a feelng
Myr. Chairman that in an effort to have a nch society
ia terms of enjovment of freedom. we may 1n fact
hamper or even hinder that emjovment by using

words like donot tunder freedomof speech. Suppose
somebody walks in here and he 1s free to speak to us
according to him and vou say no. no. You have
tundered. 1t will be a constitutional question. So. the
whole thing becomes really - I would say we reduce
the whole matteror the clause tonaivety. So loppose
the amendment.

MRS. MAVENJINA: Thank vou Mr. Chairman.
I'beg to oppose the amendment moved by Hon. Ben
Wacha The reasons are that | find that hon. Wacha
has just twisted the words here and there whereas the
draft consttution is clearer than the amendment
moved. Thercfore | beg to oppose the amendment
Mr. Mr. Chairman. Thank vou. (Applause)

MR. BYAKIKA: Thank vou Mr. Chairman. |
support the amendment. Chairman. in the draft
consututon wnder Aruclke 3 1. the provision has been
made and a kst of these nghts has been made. Now
under 39. 1t looks as if thev are just repeating the list
of the nghts thata person can have. T think wluat we
need most 1s protection of those nghts and the
heading under 59 at the side of the article savs.
“Protecnon of freedom of conscience, expression.
movement . So what we are looking for here now 1s
protection rather than provision of the nghts which
arealreadv there. So, I therefore support thus amend-
ment but by thus amendment will make sure that we
ar¢ implemenung the nghts that a person should
have So I support the amendment.

MRS. KAWOOYA: Thank vou. Mr. Chairman.
Mr. Chairman. | stand strongly to oppose the
amendment on the simple basis that these nights are
one of the most fundamental nghts of modem life.
Therefore. by wserting only' the word “hindering”
or whatever they want to turn it around does not add
anv substance and these nghts are essential to the
individual's iberty., let it be social. moralor political.
Therefore. as it has been provided for thatall persons
shallhave the nght. I strongly oppose the amendment
of mserting “hindering” It should remain as it is

and it1s the person s nght to have these fundamental
human nphts. Thank vou.

MR. MBURA MUHINDO: At last. thank vou
Mr. Chairman. Mr. Chairman, | strongly oppose
this amendment. | am opposing 1t because through
our urmic of growth. there are certam nghts we can
have and those we cannot have through our growth
- through our poliucal development.  There are

certain nghts we can have and those we cannot have.
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And if vou look at all these and then we say people
cannot be hindered. we are just creating a problem
and hanging ourselves while we arc looking and we
do not want thus constitution to hang Ugandans. So.
[ oppose Mr. Chairman.

MR. NATHAN OKWAKOL: | thank vou. Mr.
Chairman. 1 would like to support this amendment
moststronglv for tworeasons Mr. Chairman. Firstly.
we need to attain consistency in our drafting of the
constitution. Ifyou look atall those provisions which
have dealt with protection. the drafting 1s to the effect
that vou start witha “"No~~ Nobody should do this.
bra. bra. bra. I would refer vou Mr. Chairman and
Hon. Delegates to Artcle 33 which deals with the
protection of personal liberty. That article, Mr
Chairman starts. **No person shall be deprived of
personal liberty’”. 55. Protection from slavery and
forced labour. **No person shall be held in slavery
servitude'" and 56 and so on and so forth. So Mr.
Chairman. for the purpose of consistency. we need
1o state this and support this amendment.

Secondly. Mr. Chairman. this provision 39. Article
5Yasitstands. 59(1).1s simplvdeclaratory. It simply
states what the rights are and if we are going to
protect them and prevent people from infringing
them, then we must state that nobody should inter-
fere with them or infringe those nghts. 1 support the

amendment.

MR. SEMAALA KIWANUKA: Thank vou very
much, Mr. Chairman. I strongly support this motion
simplv because all these nghts that we have been
talking about. we know and they exist but they have
been violated in the past simplv because NRM does
not violate human nghts. It does not mean they have
not been violated before. What we are trving to do
now 1s legislate for future generations to come.
meaning that the violation of human nghts mught
continue. Now we cannot stop here and sav now we
have peac. so it will not happen in future. Most of
our senior citizens sitting in this hall - bv that I mean
all the people. they have been subjected to abuse of
nights before but | am surpnsed to see that thev are
mostly the ones who are opposing this amendment.
What we are trving to do here 1s to sas . do not hinder
these nghts. We know they exist but what we are
trving to sav to these future generations to come 1s.
thev exast.’ they are unalienable like vou say but we
know you can violate them only just do not do1t. So.
Mr. Chairman. | strongly support this motion.

MR. RUKUTANA: Thank you very much, Mr.
Chaiman. [ strongly oppose the motion on two
grounds. One. I find it speculative and presumptu- -
ous. Why should the constitution speculate that there
will be hundrance on human nghts? Two. but
importantlv. these rights here are listed and defined.
lt1s true they are fundamental nghts but they are not
all. If vou say. nobody shall be hindered in the
enjoyment of these and we list them, the danger will
be that if anyv other situation arose which is not
covered under this section, then somebody hindering
or tampering with those nghts will not be covered. It
ts a problem defining and numbenng these rights
because 1t would mean that something not covered
here. one could tamper without any problem. So.
whereas the proposers of the amendment think that
they are actually widening the scope, they are in fact
limiing 1t. Mr. Chairman. thirdly and lastly. I do not
see any big addition or any big deviation apart from
putting it inthe negative. I think if we are to guarantee
the nghts. it must be in the positive, all persons shall
havetherighttoallthese. Onthose grounds, 1oppose
the amendment.

THE CHAIRMAN: Now. Ithink we can goonand
on. I think we have had a very broad discussion of
the subject really (Jnterruprions) 1 have covered all
the wings -(/nterjections)

AN HON. DELEGATE: Clarification.

THE CHAIRMAN: No, no. I know that clarifica-
tions sometimes have been used - who is moving an
amendment?

MR. DICK NYAI: Pont of clanfication. Mr.
Chairman. I would like - onan amendmemnt. Whereas
I appreciate the spint of the proposed amendment
and having listened to arguments for and against.
Mr. Charrman, [ would like to propose a compro-
muse. You cannot enjoy rights which you donot have
and therefore Mr. Chairman. I would argue that we
should have the nghts firstand then stop other people
from lundenng us and 1 would like to plead for the
indulgence of the movers so that we marry the two
and it comes as follows - and this is my proposed
amendment Mr. Charrman. ~'All persons shall have
the right to and shall not be hindered from the
enjovment of the following™" [ beg to mo\'/e_

THE CHAIRMAN: It is not seconded.

AN HON. DELEGATE: It is seconded.



1970

CONSIDERATION OF THE DRAFT CONSTITUTION

THE CHAIRMAN: It is seconded. Yes. that
motion was seconded by Hon. Odur. 1 saw hum
second it. So we dispose of that one first. (fnrerjec-
rion). No. no. it is not a question of clanfication. We
have an amendment on the Floor. it has been sec-
onded. we dispose of the amendment. then we go to
the original. Now. Hon. Odur seconded the amend-
ment that the words should be as suggested.  All
persons shall have the night and shali not be hindered.
Thatis the proposed amendment. Now let me put the
question on that one.

(Question put and negarived)

THE CHAIRMAN:I think we go now and pro-
nounce ourselves (Interjection)- bv who? No. we
have discussed the amendment. | now put the ques-

MR. BEN WACHA: Mr. Chairman. Sir, is it in
order for the seconder of the motion not to be
allowed to speak?

THE CHAIRMAN: Who were vour seconders”’
Okay. we can give him a chance to speak. No. we
cannot go into all the seconders. the rules do not
allow 1t.

MR.MULENGA (Democratic Party): Mr. Chair-
man, | have listened to those who are opposing this
Amendment as well as those who have supported.
What I have failed to see is that. they are listening to
each other. Mr. Chairman. when Hon. Okwakol
went through the Article to show that for consist-
ency. we should adopt this Amendment. | thought
everyone would be persuaded because - (Interrup-
tion) -

THE CHAIRMAN: Order. order! Hon. Basoga.
would you please not heckle the spcaker‘.'

MR. MULENGA: - because. Mr. Chairman. |
have said before that really we should see Arucle 31
as a declaration of the nghts and the following
Articles are protecting and that is why the language
1s used - nobody shall depnve another of hus prop-
erty. nobody shall be denied of the nghts to life and
so forth. Really. I would have thought this was a
drafting matter. itis adrafting matter in the sense that
all it does is substitute the expression - ““nobody
shall be deprived of his freedoms . instead of
saying ““everybody has his freedom’ . Some Mem-
bers. some contributors. Mr. Chaman bhave at-

tacked the use of the expression ““Ainder™” on the
ground thatin English. itmeans - okay. let us look for
another one - let us look whether ““interference”
would be more appropnate. but the othershave said.
how can vou hinder absolutelv? We are forgetting
that in Clause 3. there is a derogation. Clause (3)
says. Mr. Chairman. **The enjovment and observ-
ance of these rights will he subject to”” that 1s what
every protecting Clause or Arucle has. You pro-
vided the protection by say ing, this nght shall not be
interfered with. then towards the end vou say. how-
ever. the enjovment of this right shall be subject. So.
there 1s nothing pecuhiar about this Article. why we
should not use the same format.

THE CHAIRMAN: Have vou finished?

MR. MULENGA: Mr. Chairman. [ would wind up
by saying that the reasons given for opposing are
really not going to the root of why this slight
Amendment is being made. it is a format. itis inorder
o be consistent. to do what we have done to the other
Articles. Thank vou. Mr. Chairman.

THE CHAIRMAN: I think we have reached - 1thas
been a contnbunion by the Seconder - clanification
1s being used for different reasons. Now. I go to the
putting of the question. The Motion 1s in terms of an
Amendment by Hon. Ben Wacha. that the opemng
of 59 (1) (b) - **no person shall be hindered in the
enjovment of the following™ in place of ““all per-
sons shall have the right 10

(Quesnion pur and agreed 10)

THE CHAIRMAN:Hon. Delegates. there is vet
another Amendment to Article 59 in paragraph
(1)e) by Hon. Charles Owor and Hon. Mivingo

Kezimbira. Hon.Charles Owor please vou have the
Floor.

MR.OWOR CHARLES (Aswa County): Thank
vou. Mr. Chairman. Mr. Chairman. this is a very
straight forward and simple Amendment and I think
1should not be subjected to unnecessary opposition.
Mr. Chaurman, the Amendment sunph seeks o
bnng sub-article (c) to the same spinit of sub-Article
(@) and (b) and besides that. we also seek to make 1t
more specific and the i1dea is that we want the
protection of freedom to practice religion to be made
clearer and less difficult to limit. The Amendment
reads as follows: that we add after the word, **reli-
Kion™ mSub-anlck(ci;dnﬁibwugmM
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shall include the right to belong to and participate in
the practices of any religious body or orgamsation in
a manner consistent with this Constitution.

THE CHAIRMAN: So. there is a typing error
somewhere.

MR. OWOR CHARLES: Yes! instead of “"all™".
it should be “off " in the second line. | beg to move.

THE CHAIRMAN: Is that scconded? Yes it is
seconded. Could you now speak to the Motion. then
we debate it?

MR. OWOR CHARLES: Mr. Chairman. the
reason behind this is that, our expenences have
shown that there has been a lot of restniction from
Governments - various past Governments on the
freedom to practice religion. Many times. some
people probably think as long as we say evervbody
is free to practice anv religion, that covers the
situation adequately. But I would like to say that
sometimes when we talk about religion. ourmindsdo
not go to the fact in each religion. there could be
vanous shades of denomunations and vet Govern-
ments do not have any night to pontificate on the best
way to practice different religions. For example. we
have had imes when governments have said there 1s
freedom for anybody to practice Christianity, but
then thev go ahead to say. if vou want to practice
Christianitv. vou must either practice 1t through the
Catholic Church. the Protestant Church. the Ortho-
dox Church. and Seventh Day Advenust Church.
and thus is therefore limiung. But nght now. we are
aware that there are many religious denominations
which are peacefully pracucing Chnstianuty without
contradicting the freedom and nghts of other people.
We should protect these people from bemng - the
restncted,

There are therefore. two aspects of this protection
which I wanted to talk about. One is the freedom to
practice vour religion as an individual. The second
one is the freedom for people of like munds to
associate in groups under a religious organisation or
body. That is why I have proceeded to mnclude the
word religious body or organisation so that these are
protected from being restricted as long as everything
they are doing is in agreement with the rest of this
consutution. Thank vou. Mr..Chairman.

DR. MUGYENYI: Mr. Chairman. I stand to sup-
port the Motion on the grounds that it guarantees the

nght to practice or form any religious organization
but it limits that practice to the provisions of this
consttution which we agreed is the supreme law.
Mr. Chairman. we have had religious organizations
whose preaching have sometimes contravened pro~
visions of the existing laws. We have also had
religilous organizations which have gone ahead to
demobilize people. for instance. from taking the sick
for medical care, we have also had various organiza-
tions which have gone ahead to discourage people
from going to attend schools in the belief that their
*God " does not allow people to go for education.
Mr. Chairman, tomorrow or another day we will
haveanother religious organization whichmayteach
people according to their beliefnot to pay taxes. So,
Mr. Chairman, we should make a constitution that
will provide for any bad weather in case it comes. So,
Mr. Chairman, I stand to support the Motion. Thank

you,

DR. MIYINGO KEZIMBIRA: Thank you very
much. Mr. Chairman. Mr. Chairman, as a co-
sponsor to this Motion. I wish to support it and
elaborate on 1t in the following manner. Mr. Chair-
man. Whereas article 51 of this constitution did
enumerate the rights which an individual can enjoy,
itdid not detail out how these nghts could be enjoyed.
Article 59 does call into the expounding of these
enjoyments, and part (c) of article 59 just again
points out that one is free to practice religion and also
manifests the practice, but does not say or give the
person the authority to belong and also to form
religious bodies. Mr. Chairman, however, I think a
religious bodyv - I am just having a little bit of a
difference here that probably religious body would
have been enough without putting the words **or
organization . Ilwould have preferredto have *‘any
religious body' and we leave out the words “‘or
organization”  And then the constitution is brought
in here. Mr. Chairman, to ensure that whoever
practices this religion or belongs to this religious
organization is not deprived of his right either by the
state and consututionally. or that person does not
enjoy nghts at the expense of others. and therefore,
prejudice their own nght. L therefore, Mr. Chair-
man finallv. move a little amendment to delete the
words “or organization™ to the amendment pro-
posed by the two of us. Thank you very much, Mr,
Chairman.

THE CHAIRMAN: Is that acceptable to Hon.
Owor - the attempt to remove the two words *‘or

organizanon”””?
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MR. OWOR CHARLES: | think. Mr. Chasrman.
that. it does not destroy the spint of these amend-
ments, so | have no objection. (Applause)

MR. KITAKA GAWERA: Thank you very much
indeed, Mr. Chairman. Mr. Chaiman. I strongly
support this Motion. because this will give the
opportunity to those members of the commuruty and
the entire world at large to hear the word of God.
Because. Mr. Chairman. as we are experencing
now. the World is coming to an end almost. and
therefore. ~{(Laughter)- Mr. Chairman. this 1s the
most opportune tme ncluding even what the Hon.
Members have said that vou should have as much
opportunity of sharing the word of God so that vou
become saved and vou go to heaven. (Laughier)

MISS BYANYIMA: Mr. Chairman. [ would have
liked to support this Motion if only the last part could
be removed in a manner consistent with this consti-
tution and | will give my reasons. Mr. Chauman.
mast of us here mav be subscribing to the Chnstian
religions and we should be conscious that our law 1s
derived from a Judeo-Chnstian culture. There are
other religions that dernve fromother cultures like the
Moslem religion. which is very well represented 1n
my Constituency. The moslems in my constituency
have told me several umes that sometmes n the
practice of their refigion. they find that there 1s a
cultural shock withthe majority who subscribeto the
Chnstian faith. They beg for tolerance. they would
not like the question of which law cognes first. the law
of God or the law of Constitution to be brought here.
They would prefer that we leave that out. since after
all. the rights of the Constitution provides for a
guaranteeing of all the nghts of other people such
that. if the practice their faith in a manner that was
impinging on the nghts of others. they would be
violating other sections of thus Constitution since the
Constitution has tobe readas a whole. So. Ithink in
good faith. and n the spint of tolerance. n order not
to raise a question of which cultures our religions
come from and this law comes from what we have
inherited from the past. we should leave out the part
that says ~“ina manner consistent with this (onsn-
rution” and then 1 will be able to support the
Amendment. Thank you. Chairman.

THE CHAIRMAN: 1 think we proceed to vote on
thus one.  The Motion by Hon. Charles Owor and

Hon. Mivinge Kezimbira is 10 add the words as
shownar;cleigthoparwapi\(C)ofClausc(l)of
59.°

(Question put and agreed o).

THE CHAIRMAN:There was an attempt to ng
from Hon. Kivonga Francs. what would vou like to
say’

MR. KIYONGA FRANCIS (Upe County): Pont
of clanfication. Thank vou. Mr. Chairman. 1 am
seeking clarification.  The Clause I am seeking
clanfication inis Clause (1). {a)and (d). 1 would like
toknow whenvoutalk of *all persons shall have the
Fight 10 freedom ot speech. expression. which shall
include reedomof press and other media’” . whether
this kind of persons ncludes the rebels of the then
Government and then the other one is on (d). whether
- (Interruption)

THE CHAIRMAN: No. he 15 seeking clarifica-
uon. We have agreed that we should not over unduly
terrupt each other 1 thunk let the Hon: Member
seek lus clanfication and then we proceed.

MR. KIYONGA FRANCIS: - and then the other
1s. whether tohave ““a right 1o assemble peacefully”
includes also to have a nght 1o demonstrate peace-
fully. lam seckang clanfication. Ifnotso then. I shall
beg to move an Amendment.

THE CHAIRMAN: No. | thunk that covers it all as
-thisisas it was explamned. these are nghts wlich are
well known and vou will find a lot of elaboration of
this invanous laws. So. reallv we should not go into
anv further details. There is a request bv Hon
Musana Sophy and Hon. Musckura to seck an
Amendment. 39 Clause 2. paragraph (c). to add the
words ““and the National ldennry Card”™ 1 do not
know whether that would be - because 1 think the
nght to a Passport 1s different from a document of
Idenuty 1 would like that Members drop it. if thes
do not mund  They are two different concepts
because the document of idenuty or an [dentity
document. if vou make ita nght. and the Government
cannot print for the 17 million. 1t can cause other
problems. But a Passport. vou request it as vou feel

like wantng to travel or wanung touset. So. the two
apphv in different situations

MR.MUSEKURA NDARUHUTSE (Bufumbira
North): Thank vou. Mr Chainman According o
sour advice. we aceept to drop the Amendnient.

THE CHAIRMAN: Thank vou. Hon. Kutesa. is
that a very urgent mater”?
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MR. KUTESA SAM (Mawogola County): Mr.
Chairman. vou recall that at the beginming of this
Chapter. when we got to Article 31 (2). there was an
Amendment which I had moved relating to public
interest and now we have said that by the time we get
1o 59, we may find an approprate place for it as a
general derogation Clause. | did not find 1t in these
proposed Amendments largely because 1t had been
inthe previous ones. So. lam wondenng, before we
put the question on Article 39. Mr. Chairman.
whether this is. in the view of the Chair and the
Drafting Commuttee. the appropriate place to bring
this general derogation Clause Thank vou. Mr.
Chairman.

THE CHAIRMAN: Can I hear fromthe Chairman
of the Legal and Drafting. It is correct and true that
we did sav that around Article 39. when we reach
there. we may have to find a general derogation. but
I thunk 1t was agreed that the general derogation 1s not
necessarily the part of a particular article but may
constitute an article in its own right. But that creates
a problem about 59 as amended. but 1t also has a
derogation in it. Of course. nothung stops us. if when
we have a general derogation and 1t covers all these
areas. to also move a subsidiary amendment to carry
out consequential changes to vanous articles in view
of that general derogation. But I think 1t was agreed
that 1t would be a separate article and therefore. we
do not have: to stick to any particular one when it has
been re-drafted and agreed upon by the movers and
the Legal and Drafting Commuttee. [s that the
correct understanding? Okay now. let me put the
question on 39 as amended. That Arucle 59 as
amended do stand part of the Draft Constitution.

{ Que.s'nur; pui and agreed 10)

THE CHAIRMAN:Apart from the referrences we
have made to the Commuttee m respectof 58 and part
of 57 and also part of 58 in relation to the Military
and Court Martial. we have exhausted the work that
had come 1 to us from the Legal and Drafting
Committee and at this juncture. let me give the Floor
to the Chairman of the Legal and Drafting Commut-
tee to tell us how we should proceed.

PROF. KANYEIHAMBA (Rubanda County
East): Thank vou Mr Chairman. The Legal and
Drafting Commuttex 15 proposing 1o hold a mecting
here in thus Chamber at 4 00 O clock today together
with Delegates who have subnutied or mntend to
submut amendments on Clauses 60 to 70. we shall be

meeting with those delegates to consider the work
which. hopefully. we shall be able to fiush and
submut for consideration for the tomorrow Session.

THE CHAIRMAN: Hon. delegates. taking from
our experience whenever the Commuttee has sat, and
thev have sat late and by the time we resume the
following mormung. the texts are not ready. I do not
thunk 1t would be fair to imagine that we can start at
8.30 am. On the last occasions. we have started
rather late because the Secretanat as well as the
Commuttee has required more tme to put together
the texts. But as you can see, whether they have been
put together and they have taken time, it has speeded
up our work 1n handling vanous Articles. | would
therefore like to suggest that we adjourn and we shall
re-assemble at 11.00 a.m. There are objections -
Hon. Wanendeya suggesting 9.00 O clock.

PROF. KANYEIHAMBA': Point of clanfication.
Thank vou. Mr. Chairman. In view of the Chair-
man s generosity that we move later. we were trying
to amend that those also who have Amendments up
to Clause 73 should also come this everung so that we
candispose of themall. So. from 60to 73. all should
come we discuss with them their proposed Amend-
ments.

MR. OCHENGH (Kapelebyong County): Mr.
Chaiman. I had wanted to seck a bit of guidance, |
am getting a bit lost because there are a number of
things we have referred to the Drafting Commuttee,
nght from Chapter 1. Chapter 3 and then this one. |
am failing to co-ordinate because | am not following
up how far things are -as Hon. Kutesa raised. | do
not know how that one now fits in. So. if we could
get a brief on how far some of these things are going
so that we properly co-ordinate our thinking also.

THE CHAIRMAN: The commuttee has a diffi-
culty. they have to keep us fed. to continue, but at the
same tume. attend to the backlog we are giving them,
| would remund the Members that the commuttee did
cometosay that they need a bit more time on Chapter
3 and also said that they need a bit of time to work on
these matters we have referred to them. They are
having a meeting today. mavbe we should wait and
hear from the Report when they come back before us
tomorrow. That being so. I adjourn the Constituent
Assembly to 11.00 O clock. tomorrow morming,

(The Assembly rose and adjourned until
Thursday. the 8th of september at 11.00 a.m.)



